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April 1, 2013 

Public Comments Processing  COMMENTS SUBMITTED 
Attn: FWS-R6-ES-2012-0108 ELECTRONICALLY AND 
Attn: FWS-R6-ES-2011-0111 VIA OVERNIGHT DELIVERY 
Division of Policy and Directives Management 
U.S. Fish and Wildlife Service 
4401 N. Fairfax Drive, MS 2042-PDM  
Arlington, VA 22203 

RE: Comments by the Board of County Commissioners of the County of Saguache, Colorado; 
Endangered Status for Gunnison Sage-grouse; Proposed Rule; Docket No: FWS-R6-ES-2012-0108; 
4500030113,78 Fed. Reg. 8, 2486 (January 11, 2013); and Designation of Critical Habitat for Gunnison 
Sage-grouse; Proposed Rule; Docket No: FWS-R6-ES-2011-0111; 4500030114, 78 Fed. Reg. 8, 2540 
(January 11, 2013). 

The Board of County Commissioners of the County of Saguache, Colorado (“Saguache County 
Commissioners”) formally submits these comments (“Saguache County Comments”) on April 1, 2013, 
pursuant to the Service’s published instructions for submission of comments. 

The Saguache County Commissioners expressly state their intent and reserve their right to make 
further comments and to participate fully in each available component of the process of the United 
States Fish and Wildlife Service (“FWS”) regarding the proposed rule for Endangered Status for Gunnison 
Sage-grouse; Docket No: FWS-R6-ES-2012- 0108; 4500030113,78 Fed. Reg. 8, 2486 (January 11, 2013) 
(“Proposed Rule for ESA Listing”); and the proposed rule for Designation of Critical Habitat for Gunnison 
Sage- grouse; Docket No: FWS-R6-ES-2011-0111; 4500030114, 78 Fed. Reg. 8, 2540 
(January 11, 2013) (“Proposed Rule for Designation”) (collectively “Proposed Rules”). 

The Saguache County Commissioners have specific concerns regarding the proposed listing 
which deserve the full, undivided and reasoned consideration of the “FWS”: 

a. Initially, Saguache County has the authority to protect and promote the health, welfare and
safety of the people of Saguache County, and the authority to regulate land use planning and 
environmental quality and protection (including wildlife of all species) in Saguache County; pursuant to 
these authorities the Saguache County Commissioners have duly adopted policies and regulations 
including the review, approval, conditioning or denial of proposed activities and uses of land and natural 
resources that reasonably might impact the Gunnison Sage-grouse, as well as other wildlife. 

b. The Saguache County Commissioners, and Saguache County, has a long history of involvement
in efforts to protect, and foster the growth, of the Gunnison Sage-grouse. As an example, in 2000, the 
County became a signatory and active participant in “The Poncha Pass Gunnison Sage -Grouse 
Conservation Plan” (Appendix A) which has as its stated purpose: “the plan is to provide for coordinated 
research and management across jurisdictional/ownership boundaries and to develop support that is 
necessary to assure the well- being of the sage grouse species.” (page 1 of Appendix A).  

It should be noted that signatories to the Plan include the owners of the larger ranching operations on 
or near Poncha Pass, the Colorado Division of Wildlife, the U.S. Forrest Service, and the Nature 
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Conservancy. Additionally, since 2005, Saguache County has been a participating member in the 
Gunnison Sage Grouse Strategic Conservation Committee, convened by Gunnison County, whose 
collaborative efforts have been directed at protecting and fostering the Gunnison Sage-grouse and its 
habitat. The wide variety of participants in the plan is merely one demonstration of the cooperation that 
exists in protecting and fostering the growth of the species among all stake-holders in the immediate 
area of Poncha Pass in Saguache County, as well as the Gunnison Basin. 

In addition, Saguache County, has designated the Poncha Pass Sage Grouse Working Group Coordinator, 
as Sage Grouse Liaison to the County, for that population. Through all of these efforts, Saguache County 
has gained knowledge, working relations and capacity to help develop approaches to enhance the 
protection and growth of the Gunnison Sage-grouse.  

c. Third, the decisions of the United States Fish and Wildlife Service will impact the citizens, and
the social, economic, environmental, and historical fabric and future of the Saguache County 
community. This is especially concerning in view of FSW attempts to list other species, such as the 
Willow Fly Catcher, on the ESA, which would also have a significant impact on the citizens of Saguache 
County.  

d. Finally, the proposed actions by Fish and Wildlife will have a significant impact on the citizens
and economy of Saguache County, far beyond the effective benefits of the proposed actions. 

The Saguache County Commissioners commit to participate in the comment process, and to make 
themselves and County staff available to the Fish and Wildlife Service during the comment and review 
processes. 

Saguache County joins in, incorporates, and adopts the comments submitted by Gunnison 
County to the extent that they set forth the concerns that the proposed actions will have on the citizens 
and economy of the County, and as to the actions that Gunnison County, and its partners, have  taken to 
protect and foster the habitat and population of the Gunnison Sage-Grouse within the Gunnison Basin 
as a whole  and as these efforts are applicable to the small satellite population of sage grouse located in 
the Poncha Pass area of Saguache County. Saguache County Commissioners echo the legal authority 
cited by Gunnison County for local county governments to accomplish the purported goals of FWS in the 
proposed rules, without the need for listing of the species under the ESA. 

Gunnison County has conducted extensive research as to the growth patterns of the Gunnison 
Sage-Grouse, as well as the current condition of its habitat. Saguache County believes that this 
information is important for consideration in the Service making a well-informed decision concerning 
the rangewide status and health of the species, as well as the proposed listing and habitat designation 
decisions. The comments of Gunnison County also point out several misinterpretations and 
misapplications of data and studies considered by FWS in the proposed rules. Saguache County has 
physically incorporated many of the studies, data and legal arguments made by Gunnison County into 
these comments. 

The Saguache County Comments are intended to supplement those of Gunnison County and 
provide information and concerns that are unique to Saguache County and including the Poncha Pass 
area and the satellite populations. 
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To be clear and for ease of reading these comments, the Board of County Commissioners of the 
County of Saguache, Colorado formally expresses its position that the best information available does 
not establish that the Gunnison Basin Population, and the satellite populations of Gunnison Sage-
Grouse, are facing material or imminent threats; in particular, the Board expresses its substantial 
disagreement with the Draft Rules as follows: 
 

I. The Proposed Rules Fail To Recognize That The Gunnison Basin Population Of Gunnison 
Sage-grouse Is Stable and Growing, Healthy And Likely To Persist In The Long Term. 
  

 Gunnison County, in its comments, presents compelling evidence as to the current status of the 
population, both in the Gunnison Basin, as well as the range-wide population. As presented in the 
Gunnison comments, the population within the Basin is stable and growing. 
 

Saguache County asserts that the Poncha Pass population has endured despite the lack of focus 
on this area for conservation study or measures by public lands agencies in the past 11 years as 
compared with the Gunnison Basin population. The County recognizes that the Poncha Pass Lek is 
currently not stable, and will not become so without additional actions, perhaps including transplanting 
additional birds from the Gunnison Basin and coordinated actions between the County and State and 
Federal Agencies. However, Saguache County contends that these actions can be undertaken without 
the implementation of the proposed rules. Saguache County emphasizes that FWS has recognized that it 
has been difficult to obtain an accurate count of the Poncha Pass population and the County asserts that 
further study is required prior to any determination concerning a listing action, or other more 
appropriate actions to protect the lek and surrounding habitat. 
 
II. FWS Has Failed To Establish That The Gunnison Basin Population or Poncha Pass satellite 
population is Facing Material Or Imminent Threats. 
 
III. The Fish And Wildlife Service Has Failed To Analyze Accurately The Scope Of Saguache 
County’s Legal Authority To Address Threats To The Gunnison Sage-Grouse And Its Habitat. 
 
IV. The Fish And Wildlife Service Has Failed To Analyze Accurately The Scope Of Saguache 
County’s Regulations, Planning Regimes and Intergovernmental Actions To Address Threats To The 
Gunnison Sage-Grouse And Its Habitat.   
 
V. FWS Has Not Recognized That The Community Has Made Comprehensive Efforts To Protect 
the Gunnison Sage-Grouse.  
 
VI. The FWS Has Failed To Analyze Accurately Residential Development In Saguache County and 
specifically the Poncha Pass area of the County.  
 
VII. The FWS Has Failed Has Significantly Overstated the Magnitude, Immediacy And Causes of 
Other Alleged Threats to The Poncha Pass Population .  
 
VII. The Fish And Wildlife Service Has Failed To Capitalize On the Extraordinary Efforts Of The 
Gunnison Basin Community In Protecting The Species and Has Failed To Adequately Participate In 
Those Efforts. 
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X. The FWS Made No Real Analysis Of Whether The Gunnison Sage-Grouse Is Endangered Or 
Threatened In A “Significant Portion Of The Range.”   
 
XI. The FWS Analysis of the Satellite Populations Is Not Complete or Accurate.  
 
XII. The Draft Rules Significantly Mis-cite or Misinterpret Studies.  
 
XIII. The Proposed Rules Are Inconsistent With Previous FWS Formal And Informal Actions 
Regarding The Gunnison Sage-Grouse.  
 
XIV. An Approval Of Either Proposed Rule, Or Both Of Them, Would Cause Actual or Imminent 
Injury To Saguache County.    
 
XV. The Fish And Wildlife Service Is Not Providing To The Poncha Pass and Gunnison Basin 
Community Adequate Time To Respond To The Proposed Rules.  
 
XVI. The Gunnison Sage-grouse Is Not A “Threatened Species” Under The ESA.  
 

Saguache County Commissioners recognize that federal courts will uphold an agency action 
unless that action is found to be “arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law.” 5 U.S.C. §706(2)(A). We know also that this standard applies to court review of 
ESA listing decisions.  See: Am. Wildlands v. Kempthorne, 530 F.3d 991, 997 (D.C.Cir. 2008). Under the 
arbitrary capricious standard, the reviewing court will determine whether the agency “considered the 
factors relevant to its decision and articulated a rational connection between the facts found and the 
choice made.”  Safari Club International, Et. Al. v. Kenneth Salazar, F.3d , 2013 WL 765059 
(C.A.D.C.) But, we know, a court will not uphold a Listing Rule unless the Listing Rule is a product of 
“reasoned decision making.”  Our comments are intended to demonstrate to FWS that, because of 
mistakes in the FWS’s reasoning and because of data and studies that the FWS overlooked, and because 
of mistakes in the FWS’s findings, the Listing Rules do not meet the standard of reasoned decision 
making and that an extensive and open-minded review of the interpretation of the data and studies by 
the Service is not only indicated, but dictated by the requirements of the ESA and tenents of 
fundamental fairness for all the citizens that will be affected by the proposed rules. 
 

It is important that the FWS be aware that the Saguache County Commissioners explicitly state 
that it is their intent that the Gunnison Sage-grouse continue to be healthy, robust, stable and likely to 
persist in the long term. To that end, the Saguache County Commissioners are suggesting throughout 
this comment letter that a listing under the ESA is the wrong approach for a myriad of reasons including 
data science, the law, and good public policy. The efforts that are currently underway to protect and 
enhance the Sage-Grouse population will be a far more effective and non-intrusive means of 
accomplishing the stated purpose of the FWS. Additional actions, such as seasonal road closures have 
recently been implemented towards accomplishing those goals. 
 
To facilitate communication during the comment period, please direct correspondence to: 
 
Wendi Maez, 
Saguache Co-County Administrator 
P.O. Box 655 
Saguache, CO 81149 
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Telephone: 719-655-2231 
Fax: 719-655- 
Email: wmaez@saguachecounty-co.gov  
 
And 
 
Benjamin F. Gibbons 
Saguache County Attorney 
800 First Avenue 
Monte Vista, CO 81144 
Telephone: 719-852-4731 
Fax: 719-852-4732 
Email: bgibbons@saguachecounty-co.gov 
 
I. The Proposed Rules Fail To Recognize That The Population Of Gunnison Sage-grouse Is Stable 
and Growing, Healthy And Likely To Persist In The Long Term. 
 
A. The term “endangered species” “means any species which is in danger of extinction throughout 
all or a significant portion of its range…”  16 U.S.C. §1531(b). The term “threatened species” “means any 
species which is likely to become an endangered species within the foreseeable future throughout all or 
a significant portion of its range.” Id. §1532(20). The FWS has failed to establish that the Gunnison Sage-
grouse meets either definition. 
 
II. The Proposed Listing Rule fails to recognize that the Gunnison Basin Population of Gunnison 
Sage-grouse, including the satellite populations, is likely to persist in the long term. 
 
1. The Gunnison Sage-grouse Rangewide Conservation Plan, April 2005, (“Rangewide Conservation 
Plan”) was prepared by the United States Fish and Wildlife Service, United States Forest Service, United 
States Bureau of Land Management, United States National Park Service, Colorado Division of Parks and 
Wildlife (“CPW”), Natural Resources Conservation Service, Utah Division of Wildlife Resources, and 
North American Mediation Associates. CPW contracted a population viability analysis (“PVA”) for the 
Gunnison Sage-grouse that was an appendix to the GSRCP. (GSRCP, Appendix G). 
 
“The purpose of the Gunnison Sage-grouse PVA was to assist the CPW on evaluating the relative risk of 
extinction for each population under the conditions at that time (i.e. the risk of extinction if nothing 
changed), to estimate relative extinction probabilities  ... over time ...” 78 FR 2531. 
 
2. FWS recognized that the PVA concluded that “… populations in excess of 500 birds had an 
extinction risk of less than 5 percent within the next 50 years.” 78 FR 2531. FWS also recognized:  “The 
results suggested that the Gunnison Basin Population is likely to persist long term in the absence of 
threats acting on it.” 78 FR 2531. 
 
3. A more careful review of the PVA reveals that with a population in excess of 3000 birds (which is 
the largest initial population considered) the risk of extinction within the next 50 years is less than .5 
percent.  (Rangewide Conservation Plan, Appendix G., pp. 19-23) This conclusion is illustrated on the 
table below. (GSRSC, Appendix G., p. G-19). 
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4. The Rangewide Conservation Plan identified the “Target, as Long Term Average” for the 
Gunnison Basin Population to be 3000.  (Long term average defined as a 10 year average.)  From 1997 to 
2012 the Gunnison Basin Population exceeded the GSRCP population objectives in all years, except for 
2003 and 2004 (p. 2516).  The 1997 to 2012 average (15 years) is 3884. The 2002 to 2012 average (10 
years) is 4147. 
 
5. The Poncha Pass population of the Gunnison Sage Grouse has been somewhat hard to 
determine, but available data indicates that there has been no significant factors impacting the 
immediate future viability of the lek. Additionally, the ongoing cooperative efforts of the area 
communities are increasing the protection of both the population and its habitat. 
 
II. FWS Has Failed To Establish That The Poncha Pass Population Is Facing Material Or Imminent 
Threats. 
 
A. The factors that FWS must analyze as the basis for making a listing determination for the species 
under Section 4(a) of the Act (16 U.S.C. 1531 et seq.) are: 
 
1. The present or threatened destruction, modification, or curtailment of its habitat or range; 
2. Overutilization for commercial, recreational, scientific, or educational purposes; 
3. Disease or predation; 
4. The inadequacy of existing regulatory mechanisms; or 
5. Other natural or manmade factors affecting its continued existence. 
 
Saguache County contends that when viewing the specifics of FWS proposed rules and quoted 
“supporting research” none of the above specifically cited factors have recently, currently, or 
prospectively affected the viability of either the range-wide or Poncha Pass satellite population of the 
Gunnison Sage Grouse. 
 
III. The Fish And Wildlife Service Has Failed To Analyze Accurately The Scope of Saguache 
County’s Legal Authority to Address the Threats To The Gunnison Sage-grouse And Its Habitat. 
 
A. Mandatory Obligation of FWS. 
 
50 CFR 424.11(f) states: “The secretary (of Interior) shall take into account, in making (list 
determinations), those efforts, if any, being made by … any political subdivision of a State … to protect 
such species, whether by … protection of habitat, or other conservation practices, within any area under 
its jurisdiction…” (Emphasis added.) 
 
The Endangered Species Act, at Sections 4(a)(1) and 4(b)(1)(A) and 50 CFR 424.11(f) requires the Fish 
and Wildlife Service to consider any local regulations, programs or other specific conservation measures 
that positively affect a species status (i.e. efforts that reduce or remove threats). 
 
The FWS has not fulfilled this fundamental and significant mandate. The errors that FWS committed in 
identifying the statutory authority of Saguache County to address threats to the Gunnison Sage-grouse 
and its habitat demonstrate that FWS failed to consider the factors relevant to its decision and failed to 
articulate a rationale connection between the facts found and the choice made. 
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FWS has failed to analyze accurately the scope of Saguache County’s legal authority to address threats 
to the Gunnison sage-grouse and its habitat. Because this failure by FWS severely impacts the analysis 
by FWS, Saguache County provides the correct information upon which FWS should rely to correct its 
analysis. The Statutory authority of Colorado Counties is clearly set forth in Gunnison County Comments 
and is re-emphasized below: 
 
B. Statutory Authority of Saguache County, a Colorado Statutory County. 
 
Colorado counties have a wide range of statutory authority to draw upon to address Gunnison Sage-
grouse issues. These statutory authorities include: 
 
1. Authority regarding land use. 
 
a. C.R.S. 30-28-101 et seq. authorizes county planning and building codes, subdivision exemption 
plats, cluster development, the establishment of a county planning commission, development 
improvement agreements, master plans, zoning plans, and other land use planning and regulatory 
mechanisms, including subdivision and land use regulations. 
 
Note: “(w)henever the regulations made under authority of (the County Planning code) … impose … 
higher standards than are required in or under other statute, the provisions of the regulations made 
under authority of (the County Planning Code) shall govern.”  C.R.S. 30 -28-123. 
 
b. C.R.S. 30-28-106(3)(a)(1) identifies, among the myriad of subjects a county comprehensive or 
“master” plan is authorized to review, the following: 
 
i. Location, character, extent of roads and rights of way; 
ii. Location of public places and facilities; 
iii. Location and extent of public utilities and facilities; 
iv. The general location and extent of an adequate and suitable supply of water; 
v. Acceptance, widening, removal, extension, relocation of public rights of way; 
vi. Methods of assuring access to appropriate conditions for solar, wind or other alternate energy 
sources; 
vii. General character, location and extent of community centers, townsites, housing developments, 
whether public or private, the existing, proposed or projected location of residences; 
viii. The general location and extent of forests, agricultural areas, and “open development areas, 
and purposes of conservation”; 
ix. A land classification and utilization program; 
x. Projection of population growth; 
xi. Location of areas containing endangered or threatened species; including coordination with the 
United States Fish and Wildlife Services.  (see: C.R.S. 30-28-106(3)(a)(xi)(b)). 
c. C.R.S. 29-20-101 et seq. (the “Local Government Land Use Enabling Act of 1974”) is founded on 
a legislative declaration that “… in order to provide for planned and orderly development within 
Colorado and a balancing of basic human needs of a changing population with legitimate environmental 
concerns, the policy of this state is to clarify and provide broad authority to local governments to plan 
for and regulate the use of land within their respective jurisdictions…” 
 
The Local Government Land Use Enabling Act of 1974 authorizes a Colorado county to plan for and 
regulate the use of land, among other ways, by: 



8 
 

 
i. “Protecting lands from activities which would cause immediate or foreseeable material danger 
to significant wildlife habitat and would endanger a wildlife species.”  (C.R.S. 29-20-104(1)(b)); 
 
ii. “Regulating the location of activities and developments which may result in significant changes 
in population density.” (C.R.S. 29-20-104(1)(e)); 
iii. “Regulating the use of land on the basis of the impact thereon on the community or surrounding 
areas.”  (C.R.S. 29-20-104(1)(g)); 
 
iv. “(P)lanning for and regulating the use of land so as to provide planned and orderly use of land 
and protection of the environment in a manner consistent with constitutional rights.”  (C.R.S. 29-20- 
104(1)(h)). 
 
d. C.R.S. 30-28-101 et seq. “empower(s) the county commissioners to plan and zone all or any part 
of the unincorporated territory within its jurisdiction to provide for its physical development.”  The 
Board of County Commissioners of Douglas County v. Homebuilders Association of Metropolitan Denver, 
929 P.2d 691, 699 (Colo. 1996). 
 
e. C.R.S. 35-72-101 et seq. which define the duties of the owner or occupier of any land in the state 
to prevent soil erosion, and the authority of a county to enforce compliance. 
 
f. C.R.S. 30-11-101(1)(k) authorizes a Colorado county “(t)o coordinate, pursuant to 43 U.S.C. sec. 
1712, the “National Environmental Policy Act of 1969”, 42 U.S.C. sec. 4321 et seq., 40 U.S.C. sec. 3312, 
16 U.S.C. sec. 530, 16 U.S.C. sec. 1604, and 40 CFR parts 1500 to 1508, with the United States secretary 
of the interior and the United States secretary of agriculture to develop land management plans that 
address hazardous fuel removal and other forest management practices, water development and 
conservation measures, watershed protection, the protection of air quality, public utilities protection, 
and private property protection on federal lands within such county’s jurisdiction.” 
 
2. Authority regarding “areas and activities of state interest.” 
 
a. C.R.S. 24-65.1-101 et seq. (“1041”) which authorizes a county to designate and regulate certain 
areas of state interest including: 
 
i. Mineral resource areas; 
ii. Natural hazard areas; 
iii. Areas containing or having a significant impact on, historical, natural or archaeological resources 
of statewide importance; 
iv. Areas around key facilities in which development may have a material effect on the key facility 
or the surrounding community. 
 
b. The 1041 authority also authorizes a county to designate and regulate certain activities of state 
interest including: 
 
i. Site selection and construction of major new domestic water and sewage treatment systems 
and major extension of existing domestic water and sewage treatment systems; 
ii. Site selection and development of solid waste disposal sites; 
iii. Site selection of airports; 
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iv. Site selection of rapid or mass transit stations;
v. Site selection of arterial highways and collection highways;
vi. Site selection and construction of major facilities of a new public utility;
vii. Site selection and development of new communities;
viii. Efficient utilization of municipal and industrial water projects;
ix. Conduct of nuclear detonations;
x. The use of geothermal resources for the commercial production of electricity.

3. Authority regarding roads.

a. C.R.S. 43-2-201 et seq. which define and authorize county regulation of county and certain other
public roads. 

b. C.R.S. 30-28-110(3)(a) requires that “(a)ll plans of streets or highways for public use, and all
plans, plats, plots and replats of land laid out in subdivisions or building lots and the streets, highways, 
alleys, or other portions of the same intended to be dedicated to a public use or the use of purchasers or 
owners of lots fronting thereon or adjacent thereto, shall be submitted to the Board of County 
Commissioners for review and subsequent approval, conditional approval or disapproval.  It is not lawful 
to record any such plan or plot in any public office unless the same bears thereon, by endorsement or 
otherwise, the approval of the Board of County Commissioners and after review by the appropriate 
planning commission.” 

c. C.R.S. 42-4-106(1) authorizes Colorado counties to prohibit operations on roads under County
jurisdiction for up to 90 days in any one calendar year for reasons including deterioration, rain, snow or 
climatic conditions. 

d. C.R.S. 42-4-111(1)(v) authorizes Counties to adopt temporary or experimental regulations
regarding roads to cover special conditions. 

e. C.R.S. 30-15-401(1)(h) authorizes a Colorado county “to control and regulate the movement and
parking of vehicles and motor vehicles on public property…” 

4. Authority regarding landfill.

a. C.R.S. 30-20-100.5 et seq. authorizes a Colorado county to participate with the State of Colorado
in a statewide system of integrated solid waste management planning. Saguache County has utilized 
these statutes regarding the siting and conduct of the Saguache County Landfill. 

5. Authority regarding public improvements.

a. C.R.S. 30-20-304 et seq., through 401 et seq.; through 504 et seq.; and 601 et seq. authorize a
Colorado county to acquire, construct or improve certain public improvements, including public water 
services, public sewer services, lands, buildings and improvements. 

6. Authority regarding conservation easements.

a. C.R.S. 38-30.5-101 et seq. which define and authorize conservation easements.
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7. Authority regarding dogs. 
 
a. C.R.S. § 30-15-101, Pet Animal Control and Licensing. The board of county commissioner of any 
county may adopt a resolution for the control and licensing of dogs and other pet animals which may 
include: 
 

i. Licensing that may impose reasonable conditions and fees. No registration permit or license 
shall be issued by any BOCC unless there is proof of rabies vaccination. Dogs below a specified age 
may be exempt from licensing and registration or vaccination requirements or both as long as the 
recommendations of the department of public health and environment are followed. 
ii. Require that dogs and other pet animals be under control at all times and define “control”, 
which may vary from time to time, place to place, and animal to animal, however this shall not apply 
to dogs working livestock, locating or retrieving wild game in season or assisting law enforcement 
officers or while being trained for these pursuits. 

iii. Establish a dog pound, or other animal holding facility and engage personnel to operate it and 
otherwise to enforce the county do control Resolution or any other Resolution concerning the control of 
pet animals. 
iv. Provide for the impoundment of animals which are vicious, not under control, or otherwise not 
in conformity with the Resolution(s). 
v. Establish terms and conditions for the release or other disposition of impounded animals. 
vi. Establish reasonable regulations and restriction for the control of dogs and other pet animals as 
the BOCC may deem necessary. 
 
The county or municipality may enter into an IGA to provide control, licensing, impounding or 
disposition of dogs or other pet animals. 
 
8. Authority regarding local government intergovernmental agreements. 
 
a. C.R.S. 29-1-203 authorizes local governments to cooperate or contract with one another to 
provide any function, service or facility lawfully authorized. 
 
9. Authority regarding local government intergovernmental agreements. 
 
a. C.R.S. 29-20-105 authorizes local governments to cooperate or contract with “other units of 
government” for the purposes of planning or regulating the development of land “including but not 
limited to, the joint exercise of planning, zoning, subdivision, building and related regulations.” 
 
C. County Authority Regarding “Plus-35’s”. 
 
Saguache County asserts that it does have the authority to regulate activities on parcels greater than 35 
acres through the building permit regulations and the Condition Use Requirements contained in the 
County’s Land Use Code. Saguache County has consistently reviewed activities on parcels that exceed 35 
acres for effects on a wide variety of factors as set forth in its Land Use Code. The County also has the 
ability to exercise its legal authority to order the temporary suspension of activities that it deems to 
violate ordinances or policies of the County, to include the ability to seek the assistance of the District 
Court in enforcing such prohibitions. 
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IV. The Fish And Wildlife Service Has Failed To Analyze Accurately The Scope of Saguache 
County’s Regulations, Planning Regimes and Intergovernmental Actions To Address Threats To The 
Gunnison Sage-Grouse And Its Habitat. 
 
A. The Secretary of the Interior Is Required To Take Into Account Efforts Of Saguache County To 
Protect The Gunnison Sage-Grouse. 
 
50 CFR 424.11(f) states: “The secretary (of Interior) shall take into account, in making (list 
determinations), those efforts, if any, being made by … any political subdivision of a State … to protect 
such species, whether by … protection of habitat, or other conservation practices, within any area under 
its jurisdiction…” 
 
The Endangered Species Act, at Sections 4(a)(1) and 4(b)(1)(A) and 50 CFR 424.11(f) require the Fish and 
Wildlife Service to consider any local regulations, programs or other specific conservation measures that 
positively affect a species status (i.e. efforts that reduce or remove threats). 
 
The FWS has not fulfilled this fundamental and significant mandate.  The omissions and errors of FWS in 
analyzing accurately the manner in which Saguache County has cast its regulatory authority to address 
threats to the Gunnison Sage-grouse and its habitat demonstrate that FWS failed to consider the factors 
relevant to its decision and failed to articulate a rational connection between the facts found and the 
choice made. 
 
B. Saguache County Planning and Regulatory Regimes. 
 
Saguache County Asserts:  Saguache has adopted planning and regulatory regimes that further the 
conservation of wildlife, including the Gunnison Sage-grouse and Sage-grouse Habitat. The County 
requires a variety of land use activities to be reviewed and approved by the County Planning 
Commission. 
 
1. Saguache County Land Use Code. 
a. Saguache County first adopted a “Land Use Code” in 1978. Since 1978, Saguache County has had 
in effect, continuously, a comprehensive land use regulatory document. The most current version was 
revised in 2012. These regulations are revised whenever deemed necessary to provide enhanced 
protection to the citizens, environment, and wildlife of Saguache County. 
 
b. The Saguache County Land Use Resolution is intended both as a comprehensive planning 
document and a regulatory tool.  One of the comprehensive planning goals, articulated at Saguache 
County Land Use Code, Article 20. Purposes, Preserve Wildlife Habitat, states that a primary function of 
the document is: “To protect and preserve lands from land use activities and patterns of development 
that would cause significant net adverse effects to sensitive wildlife habitat and to discourage land uses 
that will impair or destroy such habitats, or their utilization by wildlife species, or that would endanger a 
wildlife species.  It is the intent of this Resolution that private landowners do not lose reasonable use of 
their land or, when appropriate, receive fair compensation because of owning sensitive wildlife habitat.” 
 
 The County contends that it is worth noting that amendments to the County Land Use Code are 
routinely forwarded to FWS for comment and expression of concerns, and FWS never responds to those 
requests for comments. This is especially relevant to FWS assertion that Gunnison County’s regulations 
are not adequate, yet FWS does not provide input as to what constitutes “adequate” regulations.  
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2. Saguache County “State Wide Activities of Interest” Regulations. 
 
Saguache County first adopted a “State Wide Activities of Interest Resolution” in 1990. Statutory 
authority for that document includes C.R.S. 24-65.1-101 et seq. (the “1041” statute).  Saguache County 
uses its “1041” authority to regulate projects that are characterized by: 
i. Any one or a combination of the following: 
a) Development within a mineral hazard area; 
b) Development within a natural resource area; 
c) Development within an area containing or having a significant impact upon historical, natural or 
archeological resources of statewide importance; 
d) Areas around key facilities; 
e) Site selection and construction of major new domestic and wastewater treatment systems; 
f) Site selection and development of solid waste disposal sites; 
g) Site selection of an airport; 
h) Site selection of rapid or mass transit terminals; 
i) Site selection of arterial highways; 
j) Site selection and construction of a major facility of a public utility; 
k) Site selection and development of a new community; 
l) Efficient utilization of municipal and industrial water projects; 
m) Nuclear detonations; 
n) Development of a recreation development. 
 
The “1041” Approval Process requires an intense and thorough review of numerous factors and 
restrictions prior to any project approval. This process included coordination with a multitude of Federal 
and State Agencies, including the FWS. When concerns from State and Federal agencies are received, 
these concerns are addressed as a condition of approval of the project. It is worth noting that this 
procedure normally requires at least one year, with several opportunities for the public, including the 
FWS, to have concerns heard and addressed. 
 
Standards for approval include: 
a) Chapter 8, No Significant Degradation Of Terrestrial Animal Life And Habitat, which reads: “The 
Proposed Project shall not significantly degrade the terrestrial animal life and habitat. The 
determination of effects of the Proposed Project on terrestrial animal life and habitat may include but is 
not limited to the following considerations: 
1. Alterations in population size that threaten population viability, disrupt community dynamic, or 
affect ecosystem processes. 
2. Continued provision of historical access or agreed upon new access other than the historical 
access, for the Colorado Division of Wildlife to manage wildlife and to monitor wildlife activities. 
3. Changes to habitat and critical habitat, including calving grounds, mating grounds, nesting 
grounds, summer or winter range, migration routes, or any other habitat features necessary for the 
protection and propagation of any terrestrial animals. 
4. Changes to the terrestrial food webs. 
5. Compliance with the standards of Land Use Resolution 
Section 11-106: Protection of Wildlife Habitat Areas. 
6. Compliance with the terms of the 2005 Gunnison Sage Grouse Rangewide Conservation Plan.” 
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b) Chapter 8, NO SIGNIFICANT DEGRADATION OF TERRESTRIAL AND AQUATIC PLANTS. The
Proposed Project shall not significantly degrade terrestrial and aquatic plants. The determination of 
effects of the Proposed Project on terrestrial and aquatic plants may include but is not limited to the 
following considerations: 

1. Changes to the structure and function of vegetation, including species composition, diversity,
biomass, and productivity. 
2. Changes in advancement or succession of desirable and less desirable plant species, including
noxious weeds. 

3. Saguache County Regulations For Oil and Gas Operations.

The County’s Oil and Gas regulation has provisions that the development of any such project 
shall not have a significant impact on wildlife or its habitat. Specific procedures for assessing any such 
impact are contained in the regulations.  As with the County’s other regulations governing activities that 
could have an impact on wildlife, input was sought from a variety of State and Federal Agencies, 
including FWS, prior to the adoption of these regulations. Any proposed amendments to these, as well 
as other land use regulations, are submitted to FWS for review and comment.  

C. Gunnison Basin Sage-grouse Strategic Committee. As previously mentioned, Saguache County, 
both through the County Commissioners and Land Use Department, as well as private landowners, have 
been a full participants in this Committee which addresses not only the species population within the 
Gunnison Basin, and with the Poncha Pass Working Group, addresses the Poncha Pass population as 
well. 

1. In 2005, Gunnison County created the Gunnison Basin Sage-Grouse Strategic Conservation
Committee “to work with the Gunnison County Wildlife Conservation Coordinator to implement 
programs and measures which will aid in the preservation of the Gunnison Sage-Grouse.” 

The purposes of the Sage-grouse Strategic Committee are to work with the County’s Wildlife 
Conservation Coordinator in implementing the following action measures: 
a. To work with the Wildlife Conservation Coordinator in an advisory capacity in developing a
Strategic Plan for the recovery of Gunnison Sage-grouse. 
b. To implement programs and strategies which will aid in the preservation of the Gunnison Sage-
grouse. This will involve coordination with the Sage-grouse Mitigation Committee, the Sage-grouse 
Working Group, the Bureau of Land Management, U.S. Forest Service, the Colorado Division of Wildlife, 
US Fish and Wildlife Service, National Park Service, Natural Resources Conservation Service, Range Wide 
Conservation Committee and private landowners. 
c. To assist in the review of the Gunnison County Land Use Resolution to advise as to what
revisions need to be made to further protect Sage-grouse Habitat. Saguache County considers the 
Gunnison County Resolutions as part of the review process of its own Land Use Code. 
d. To work with the Wildlife Conservation Coordinator in assisting Gunnison County in negotiating
multiple Certificate of Inclusions with the DOW’s CCAA for all appropriate County property. 
e. To assist the Wildlife Conservation Coordinator in negotiating uniformity of requirements that
are consistent and predictable among the various regulatory agencies. 
f. To assist the Wildlife Conservation Coordinator to ensure there is a coordinated review process
of permits and projects which will occur on federal property. 
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g. To assist the Wildlife Conservation Coordinator in implementing a communications and 
education program which will provide accurate and current information regarding the potential listing of 
the Gunnison Sage-grouse under the Endangered Species Act. 
 
Membership is comprised of thirteen regular members. Twelve members shall be appointed by the 
Gunnison County Board of County Commissioners and one member shall be appointed by the Saguache 
County Board of County Commissioners. Applicants to the Sage-grouse Strategic Committee will be 
drawn from: three at large of which one shall represent the public at-large, one shall represent the 
development community and one shall represent the recreation community; one appointed by the 
Gunnison County Board of County Commissioners to represent Gunnison County; one appointed by the 
Saguache County Board of County Commissioners to represent Saguache County; one nominated by 
High Country Citizens’ Alliance; one nominated by the Bureau of Land Management; one nominated by 
the Gunnison County Stockgrowers; one nominated by the U.S. Fish and Wildlife Service; one nominated 
by the Division of Wildlife; one nominated by Natural Resources Conservation Service; one nominated 
by the Forest Service; and one nominated by the National Park Service. The Wildlife Conservation 
Coordinator shall be an ex-officio non-voting member of the committee. The Gunnison County Board of 
County Commissioners shall appoint one alternate for each at-large position. The other nominating 
entities shall recommend one member and one alternate for a two-year term. The alternates may only 
vote on issues before the Sage-grouse Strategic Committee if the member if absent. 
 
V. The Fish and Wildlife Service Has Failed To Analyze Accurately The Pace of Residential 
Development In Saguache County, especially the Poncha Pass Area 
 
Saguache County asserts that The FWS has overestimated the population growth and projections for 
both Saguache County and more specifically the Poncha Pass area of the County. The data that has 
apparently been used in determining rangewide populations growth and residential development 
greatly overestimate the pace of the development, and Saguache County Commissioners specifically 
question the accuracy of the data applied to determinations concerning the Poncha Pass lek and its 
habitat. 
 
Saguache County further asserts that the FWS did not contact any contact with either the County 
Assessor or Land Use Office in making its assertions concerning the development near the Poncha Pass 
lek nor for information relating to the perceived threats of proposed development in that area. 
Therefore, Saguache County questions the source of information on which the FWS has made 
assumptions both to development in Saguache County and more specifically the Poncha Pass area. 
 
Saguache County Asserts that a review of the Land Use Office records and Assessor Office records reveal 
that in the unincorporated area of the County there has been a total of 24 residential buildings and 15 
accessory buildings approved since 2000. Of those approvals, 5 residences and 3 accessory permits 
have been issued for the Poncha Pass area. All but one of these are greater than one mile or across a 
highway from the known location of the Lek.        
      
 
VI. The Fish And Wildlife Service Has Significantly Overstated The Magnitude, Immediacy And 
Causes Of Other Alleged Threats To The Gunnison Basin Population. 
 
A. The Aldridge Study, Upon Which FWS Relies To Establish Its Analysis, Is Significantly Flawed . 
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B. The Present or Threatened destruction, Modification, Or Curtailment Of Its Habitat Or Range. 
 
1. Residential Development.  As stated above the number of residential permits issued in the 

proposed habitat area in Saguache County is 24 since 2000. Permits in the Poncha Pass area 
have been 5 since 2000. 

 
2. Impact of Roads: No new roads have been developed in the area in the Poncha Pass area since 
2000. 
 
i. The FWS as Page 2498;C2 of the Proposed rule for ESA Listing states: 
 
“The expansion of road networks also contributes to exotic plant invasions via introduced road fill, 
vehicle transport, and road maintenance activities (Forman and Alexander 1998, p. 210; Forman 2000, p. 
32; Gelbard and Belnap 2003, p. 426; Knick et al. 2003, p. 619; Connelly et al. 2004, p. 7-25).” 
  
 Saguache County Asserts: It joins in Gunnison’s contention this subjective statement by Ms. 
Borthwick is not supported by any data. Further, this “personal communication” appears not to have 
been made available in the rule-making Record; therefore Saguache and Gunnison County has no way to 
determine the context of the statement. Many power distribution lines in the Gunnison Basin have little 
or no disturbed area around or near them. Phillips (pers. Comm. 2011), based upon an extensive 
demographic study, stated that the only impact he perceived due to power distribution lines was the 
slight possibility of a direct mortality if a grouse actually hit a line while flying. The two transmission lines 
in the basin are far different in potential impact. 
 
There have been no new power distribution lines installed in the Poncha Pass area since 2000. 
 
iii. The FWS at Page 2500;C1 of the Proposed Rule for ESA Listing states: 
 
“Based upon those unpublished data, Braun (1998, p.8) reported that the presence of powerlines may 
limit Gunnison and greater sage-grouse use within 1 km (0.6 mi) in otherwise suitable habitat.” 
 
Saguache County Asserts: Unpublished data by Braun (1998. P8) was used as a basis for Braun stating 
that powerlines reduce sage-grouse security (Gunnison County is unsure as to what this means) and 
fragments habitat in linear strips up to 1km wide. The data collected by Braun was “pellet transects” 
which are notoriously inaccurate and really only give an indication of presence of grouse. Newer data 
collected by CPW likely refutes this very base statement by Braun. Saguache County believes that before 
the FWS attributes impacts to facilities and structures, such as powerlines, it is a requirement of the law 
that they use the best available scientific information. Braun’s unpublished data is not that information. 
 
iv. The FWS at Page 2499;C3 of the Proposed Rule for ESA Listing states: 
 
“Oregon, raptors and common ravens began nesting on the supporting poles (Steenhof et al. 1993, 275). 
 
Saguache County Asserts: The FWS speculates that raptors nest on power poles in Gunnison Sage-
grouse habitat. Saguache County is unaware of any documented raptor nests on power poles in the 
Poncha Pass area. FWS should provide information specific to the proposed habitat area and not 
attempt to “extrapolate” from studies that have no basis in local conditions or habitat characteristics. 
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3. Domestic Grazing And Wild Ungulate Herbivory. 
 
i. The FWS at Page 2505;C2 of the Proposed Rule for ESA Listing states: 
 
“We expect grazing to persist throughout the range of Gunnison Sage-grouse for at least several 
decades.” 
 
ii. There is no established correlation between historical grazing and reduced Gunnison Sage-
grouse numbers. 
 
a) No research demonstrates that grazing itself is responsible for a reduction in Sage-grouse 
numbers (p. 2500, 3d column; but see p. 2516). 
 
b) No established correlation between livestock densities and Grouse persistence (p. 2501, 3d 
column).  Unproven impacts at the population level. (p. 2500, 3d column). 
 
iii. The proposed Rule fails to recognize the current state of habitat health. 
 
a) The 2010 and 2011 data indicate that most surveyed private, state and federal lands are within 
the structural habitat guidelines in the 2005 Rangewide Conservation Plan (p.2501- 2502, 2503). The 
FWS has failed to properly consider this grazing study, which is the best scientific information available 
on vegetation monitoring and demonstrates that the overall range is in good condition.  
 
b) FWS concedes as “imprecise” sense of potential impacts from improperly managed grazing (p. 
2505). The proposed Rule described trampling of soils and Sage-grouse nests by livestock (p. 2501, 2d 
column) and identifies elk and cattle as nest predators (p. 2520, 1st column), but fails to quantify how 
often this in fact happens. It also states that livestock may compete directly with Sage-grouse for 
rangeland resources (p. 2501, 1st column), but again fails to quantify the magnitude of any such impact. 
These conjectural and unquantified statements should be removed. 
 
c) The FWS at Page 2504;C3 of the Proposed Rule for ESA Listing states: 
 
“In 2009, all active allotments in occupied habitat had completed LHAs and all were meeting LHA 
objectives. Based on this information it appears that grazing is managed in a manner consistent with 
Gunnison sage-grouse conservation in the majority of the Poncha Pass population area.” 
 
Saguache County appreciates FWS recognition of the public and private efforts in obtaining compliance 
with the LHA objectives in the Poncha Pass area and the limited, if any, impact that grazing has on the 
species habitat. 
 
Saguache County does join in Gunnison County’s express concern that FWS references Laycock etal 1996 
for livestock stocking rates within the range of the Gunnison Sage- grouse. This reference is 17 years out 
of date and likely does not reflect current stocking rates. Saguache County does not believe this data is 
applicable to the current rule-making. 
 
v. The FWS at Page 2502;C3 of the Proposed Rule for ESA Listing states: 
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“Livestock grazing on private lands, where present, has a greater potential to impact Gunnison Sage-
grouse because these areas are not required to meet agency-mandated land health standards, but we 
lack sufficient data to make an informed assessment of these areas.” 
 
Saguache County Asserts: The County does not agree with this highly subjective statement, and takes 
umbrage to the implication that our agricultural producers are not aware of and actively involved in 
good management of Gunnison Sage-grouse habitats on their private lands. Private lands would not be 
sustainable over the many decades of use if proper management practices were not applied by the 
landowners. 
 
vi. New research:  The FWS at Page 2516;C2 of the Proposed Rule for ESA Listing states: 
 
“Our review of conservation efforts indicates that the measures identified are not adequate to address 
the primary threat of habitat fragmentation at this time in a manner that effectively reduces or 
eliminates the factor contributing to this threat.” 
 
Saguache County Asserts: FWS cite the example of the CCA providing “some protection” and the CCAA 
does not provide “sufficient coverage”. FWS fails to provide any information concerning what the 
Service would require for it to determine that “sufficient coverage” is provided. This is yet another 
example of the FWS not taking advantage of cooperative agreements to achieve the stated goals of the 
proposed rules. 
 
The FWS has been at the Gunnison Basin Sage-grouse Strategic Committee table (members appointed 
by the BOCC) since 2006. They have participated in deliberations on two (stand-alone and integrated) 
versions of Gunnison County Sage-grouse-specific land use regulations. They have participated, through 
the Strategic Committee, in development of the draft CCA. They issued the CCAA permit to CPW. They 
participated in the development of the Gunnison Basin Sage-grouse Strategic Plan (Gunnison County 
BoCC, February 17, 2009) and the Gunnison County Sage-grouse Action Plan (Gunnison County BoCC, 
October 20, 2009). These planning documents provide guidance to Gunnison County on Gunnison Sage-
grouse conservation priorities, goals and objectives. The FWS, at no time during the development of 
these regulations or plans by the Gunnison Basin Sage-grouse Strategic Committee, indicated that there 
were deficiencies in the regulations/plans and that they “were not adequate” to address identified 
threats to the Gunnison Sage-grouse. 
 
vii. The FWS at Page 2535;C1 of the Proposed Rule for ESA Listing states: 
  
“Conservation measures provided to species listed as endangered or threatened under the Act include 
recognition, recovery actions, requirements for Federal protection, and prohibitions against certain 
practices.” 
 
The recovery planning process described in the proposed rule does not include local governments. 
 
viii. The FWS at Page 2534;C3 of the Proposed Rule for ESA Listing states: 
 
“However, improper grazing combined with invasive plants, drought and recreational activities may 
result in substantial habitat loss, degradation and fragmentation across large portions of the species’ 
range.” (Emphasis added.) 
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Saguache County Asserts: They do not define what “proper” grazing is. This statement, especially when 
modified by the word “substantial” is unsupported by the literature and is purely subjective. 
 
xiii. The FWS at Page 2501;C1 of the Proposed Rule for ESA Listing states: 
 
“In particular, nest success in Gunnison sage-grouse habitat is related to greater grass and forb heights 
and shrub density (Young 1994, p. 38).” 
 
Saguache County Asserts: The information cited by the FWS, Young 1994, p.38, is not supported by the 
more recent and complete information of Davis, 2012. Davis found that nest success did not have a 
strong connection to vegetation characteristics. Young did not assess temporal factors. Davis did, and 
found a much better relationship to nest success. The datasets also differed significantly in size. The 
Young study was very limited in size (30 females banded, 37 nests located over the 3 year study). The 
Davis study had a much larger sample size (192 hens radio-collared, 197 nests located over the 5 year 
study). 
 
ix. The FWS at Page 2501;C1 of the Proposed Rule for ESA Listing states: 
 
“The reduction of grass heights due to livestock grazing in sage-grouse nesting and brood-rearing areas 
has been shown to negatively affect nesting success when cover is reduced below the 18 cm (7 in.) 
needed for predator avoidance (Gregg et. al. 1994, p. 165).” 
 
Saguache County Asserts: The information cited by the FWS regarding cover and predator avoidance by 
nesting hens (Gregg et al. 1994, p. 165) has even less relevance to Gunnison Sage-grouse nest success 
than Young, 1994. The Gregg study was accomplished in Oregon on Greater sage-grouse. At most, Gregg 
states that “land management practices that decrease tall grass and medium height shrub cover at 
potential nest sites may be detrimental to sage grouse populations because of increased nest predation. 
Certainly, we do not deny that adequate cover height is important to nesting sage-grouse hens, but 
applying information from greater sage-grouse in Oregon, when better information exists, is 
inappropriate in this rule-making. 
 
x. The FWS at Page 2504; C3 of the Proposed Rule for ESA Listing states: 
 
“In 2009, all active allotments in occupied habitat had completed LHAs and all were meeting LHA 
objectives.” 
 
Saguache County Asserts: In other populations (cited at here was the Poncha Pass Population), BLM 
does not provide detailed data on Land Health Assessments, and in no submittals references sage-
grouse specific habitat data. In spite of the limited information from BLM on LHA’s and no information 
on sage-grouse habitat, FWS accepts the submittals and states that “grazing is managed in a manner 
consistent with Gunnison Sage-grouse conservation in the majority of the Poncha Pass population area”. 
In other cases, because BLM either did not submit, or did not have LHA data, FWS could not assess the 
impact of public land grazing on sage-grouse habitat. In the Gunnison Basin, where extensive LHA 
information was submitted by BLM, and sage-grouse specific habitat data was submitted by CPW, FWS 
states: “All of this information indicates that grazing management has likely resulted in degraded habitat 
conditions for Gunnison Sage-grouse in portions of the Gunnison Basin.” 
 
b. Gunnison County Conclusion. 
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i. The FWS at Page 2495;C3 of the Proposed Rule for ESA Listing states:

“Because of the loss and fragmentation of habitat within its range, no expansive, contiguous areas that 
could be considered strongholds (areas of occupied range where the risk of extirpation appears low) are 
evident for Gunnison sage-grouse (Wisdom et al., 2011, p. 469).” 

The Wisdom etal. 2011 publication was a “macro-scale” assessment of sagebrush patch size that 
identified only two “strongholds” of sage-grouse habitat remaining in the western United States. That 
analysis relied exclusively on assessment of sagebrush patch size and ignored completely the other 
habitat needs of sage-grouse. At the scale of assessment used, it is unlikely that the Gunnison Basin, 
prior to human habitation, would have met Wisdom’s definition of a “stronghold”. Wisdom etal. 2011 
ignores the stable to increasing condition of the Gunnison Basin Population of Gunnison Sage-grouse. In 
fact, his assessment, because he ignores the other habitat requirements of the grouse, can be argued to 
assess a factor, which by itself, may lead to population declines of Gunnison or Greater Sage-grouse. 

4. Fences.
a. Review of Data.
i. The FWS at Page 2506;C1 of the Proposed Rule for ESA Listing states:

“For these reasons, fences may be another factor contributing to the decline of Gunnison Sage-grouse, 
both directly and indirectly.” 

Saguache County Asserts: FWS provides no data that fences have had an actual impact on the rangewide 
population of the Gunnison Sage-Grouse.  

ii. The FWS at Page 2529;C1 of the Proposed Rule for ESA Listing states:

“Similarly, since fee title properties held by conservation agencies or organizations cover only about 2 
percent of rangewide occupied habitat, and protections vary widely depending on the owner or 
organization goals, they do not provide adequate certainty against loss and fragmentation of Gunnison 
sage-grouse habitat.” 

Saguache County Asserts: Rebut statement that CE “…protections vary widely…” They do not. All CE’s 
provide a significant level of protection again habitat fragmentation and loss. Also need to note that 
NRCS has emphasized GUSG easements ($9 million) for 2013. If possible, provide HPT scores (averages 
or % of high priority habitat) for existing easements in the Gunnison Basin (Pelletier). 

iii. The FWS at Page 2508;C1 of the Proposed Rule for ESA Listing states:

“The fires created large sagebrush-free areas that were further degraded by poor post-burn livestock 
management (BLM 2005a, p. 13).” 

Saguache County Asserts: The BLM reported (2005a, p.13) that two large, prescribed burns were 
considered negative to sage-grouse because of their large sizes, and were subsequent grazing was not 
managed appropriately. These burns were accomplished long before sage-grouse habitat guidelines 
were developed. The BLM also did not apparently collect any specific data on habitat conditions on the 
burns after guidelines were developed.  The FWS then took this subjective information from BLM and 
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inappropriately concluded, without substantiation, that  “…these areas are no longer suitable as 
Gunnison sage-grouse habitat.” Unsubstantiated statements such as this are throughout the proposed 
rule and bring into substantial question the ability of the FWS to objectively accomplish this rule making. 
 
5. Scientific Research. 
 
FWS states: “Gunnison sage-grouse have been the subject of scientific studies, some of which included 
the capture and handling of the species… (regarding one series of research) (b)etween zero and 
seven percent mortality of handled adults or juveniles and chicks has occurred… Over a 5 year period 
(2000 – 2002 and 2006-2007), 68 sage grouse were translocated from the Gunnison Basin to the Poncha 
Pass and San Miguel populations … However, the translocated grouse experienced 40-50 percent 
mortality within the first year after release, which is double the average mortality of nontranslocated 
sage-grouse.” (Emphasis added.) 78 FR 2517-2518. 
 
“(T)he CPW decided to try captive rearing of Gunnison Sage-grouse. Of 40 Gunnison Sage-grouse eggs 
taken from the wild, only 11 chicks (about 25 percent) survived … In 2010, 27 captive reared-chicks were 
introduced to wild Gunnison Sage-grouse broads. Apparent survival of all introduced chicks was 29% … 
In 2011, the same study introduced 51 captive-reared chicks to wild Gunnison Sage-grouse broads. In 
that case, none of the chicks survived.”  78 FR 2518. 
 
b. Review of science. 
Having acknowledged the death of at least 130 Gunnison Sage-grouse in scientific experiments (the 
highest documented number of deaths from any “risk” FWS considered in the Rule) (and a number of 
birds greater than the entire satellite population) FWS makes the remarkable statement that “short-
term disturbance effects to individuals occur as does injury and mortality, but we do not believe these 
effects cause a threat to the Gunnison Sage-grouse population as a whole.  Based on the best available 
information, scientific research on Gunnison Sage- grouse has a relatively minor impact that does not 
rise to the level of a threat to the species.” 78 FR 2519. 
 
VII. The Fish And Wildlife Service Has Failed To Capitalize On The  Extraordinary Efforts Of The 
Gunnison Basin Community, including the Participation of Saguache County. 
 
A. Gunnison Basin Strategic Committee. 
 
As noted by Corrine Knapp, “Social Context of the Decision to List the Gunnison Sage-grouse as 
Endangered under the Endangered Species Act (ESA)” (2003): “Almost twenty years ago, a diverse group 
of Gunnison Basin community members including long-term residents, biologists, and agency employees 
voluntarily came together to work for the conservation of a species in decline.  Community-based 
conservation efforts, such as this one, have been lauded for their ability to build understanding about 
resources, make wise decisions, build local capacity, and get projects done on the ground (Wondolleck 
and Yaffee 2000). The Gunnison Sage-grouse efforts were first organized under the Gunnison Basin Local 
Working Group, founded in 1994, and later incorporated into the Gunnison Basin Sage-grouse Strategic 
Committee (GBSC), created in 2005, by the Gunnison County Board of County Commissioners, to 
implement programs and steps that would aid in the preservation of the Gunnison Sage-grouse. They 
have created both local and regional conservation plans (Gunnison County Sage-grouse Local Working 
Group 1997, Gunnison Sage-grouse Rangewide Steering Committee 2005), invested over $30 million in 
direct conservation actions (J. Cochran, Gunnison County Wildlife Conservation Coordinator, personal 
communication) and passed county-level land use regulations.” 
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B. Conservation Candidate Agreements With Assurances. 
 
1. The Proposed Listing Rule improperly discounts the protections afforded by lands already 
enrolled and pending enrollment in the Candidate Conservation Agreement With Assurances (“CCAA”) 
between the Fish and Wildlife Service and the Colorado Parks and Wildlife (“CPW”). 
 
2. The FSW at Page 2514;C3 of the Proposed Rule for ESA Listing states: “Because the Service 
issues a permit to applicants with an approved CCAA, we have some regulatory oversight over the 
implementation of the CCAA.” (Emphasis added.) 
 
Saguache County Asserts: In fact, the FWS issues the permit under the authority of Section 10(a)(1)(A) of 
the Endangered Species Act. They have final approval of all CI’s negotiated between landowners and 
CPW. The FWS may suspend or revoke the permit under 50 CFR 13.28(a) and/or 50 CFR 17.22/32(d)(7). 
This is far more than “…some regulatory oversight…” and is an overt attempt to minimize the value of 
the CCAA to the conservation of the Gunnison Sage-grouse by the FWS. 
 
3. The FWS at Page 2514;C3 of the Proposed Rule for ESA Listing states: “However, permit holders 
and landowners can voluntarily opt out of the CCAA at any time.” 
 
Saguache County Asserts: The FWS references the “opt out” option for landowners participating in the 
CCAA as a weakness of the program. The CCAA is a creation of the FWS. To then indicate that the 
contracts, that the FWS created and finally approves, have this weakness, is an arbitrary and capricious 
attempt to minimize the value of the CCAA to the Gunnison Sage-grouse. 
 
4. The FWS at Page 2514;C3 of the Proposed Rule for ESA Listing states: 
  
“Even assuming the acreage of all landowners who have not yet complete CIs but have expressed 
interest in pursuing CIS through the completion of baseline habitat reports will ultimately be covered 
under CIS, these properties constitute only 8.5 percent of the total private land throughout the species 
range.” 
 
Saguache County Asserts: The FWS states that CCAA/CI properties are only 8.5% of the total private land 
throughout the species range. They do not indicate whether this calculation was based upon mapped 
occupied habitat, or upon proposed critical habitat. Further, they make no reference to the acreage 
goals, by GUSG population, that are part of the CCAA agreement, nor do they indicate why those goals 
were established. The CCAA agreement contains extensive discussion of why these goals were 
established, and this should be a significant part of the FWS’ consideration of the need to list the 
species. 
 
5. The FWS at Page 2514;C3 of the Proposed Rule for ESA Listing states: 
 
“Therefore, the CCAA/CI provides some protection for Gunnison Sage-grouse, but does not cover a 
sufficient portion of the species’ range to adequately protect Gunnison Sage-grouse from the threat of 
habitat loss and fragmentation and ensure the species long-term conservation.” 
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Saguache County Asserts: This conflicts with the stated purpose of the CCA: “The Conservation goal of 
this Agreement is to achieve the protection and management necessary to preclude listing (emphasis by 
Jim) by obtaining agreement for grouse habitat protection and/or enhancements on private lands.” 
 
6. Development Of Candidate Conservation Agreement (“CCA”). 
 
Beginning in January 2010, federal land management agencies and the Gunnison Basin Sage-Grouse 
Strategic Committee developed a draft Candidate Conservation Agreement (CCA) to promote 
conservation of the Gunnison Basin Population of Gunnison sage-grouse. The CCA addresses three 
categories of threats to sage-grouse habitat on federal public lands in the Gunnison Basin, as identified 
in the 2010 FWS status review: development, recreation, and grazing. The CCA would apply to such 
actions on the approximately 395,000 federal acres of occupied habitat, or roughly two-thirds of the 
total 590,000 acres of occupied Gunnison sage-grouse habitat in the Basin. As noted in the USFWS 2010 
status review, the Gunnison Basin Population constitutes 87% of the overall population of Gunnison 
sage-grouse. 
 
The CCA has not yet been approved. 
 
Federal signatories will seek a conference opinion from the U.S. Fish and Wildlife Service (USFWS) in 
accordance with section 7 of the Endangered Species Act (ESA) regarding the CCA and its covered 
actions, and this process is expected to be completed by mid – 2013. With the conference opinion, so 
long as the federal agencies design and manage these specified activities to meet the conservation 
criteria outlined in the CCA, the federal agencies will have met their ESA conference requirements for 
those activities. If the Gunnison sage-grouse is subsequently listed under the ESA, the federal signatories 
will request that the USFWS confirm the conference opinion as the biological opinion, such that the 
federal agencies will have been their ESA consultation requirements for those covered activities. 
 
Because the nonfederal signatories, including Gunnison County, manage activities and uses on and 
through federal lands, such as road maintenance and big game, they too serve a role in implementing 
the CCA. Fortunately, the Gunnison Basin has a long history of government- to-government cooperation 
to conserve the species and habitat. Nonfederal actions or actions without a federal nexus are not 
intended to be included in the conference opinion, however. 
 
Although the CCA delineates overarching habitat conservation objectives on federal lands, conservation 
measures in the CCA are not intended to address all threats to the species and habitat. Rather, the CCA 
and associated conference opinion covers a wide range of activities on federal lands including 
development, recreation, and grazing. 
  
Neither the CCA nor the conference opinion is a land-use plan, nor is it intended to supersede federal or 
nonfederal land use planning authority. Section 7 coverage does not absolve federal agencies of NEPA 
obligations, nor does it absolve nonfederal permittees of compliance with permit terms and conditions. 
For federal agencies, the CCA is a tool to screen activities on federal lands for coverage under the 
streamlined, programmatic conference opinion. For nonfederal signatories, this document is intended to 
be a statement by the federal agencies that, so long as the nonfederal signatories implement the 
identified conservation measures for specified actions, then no further consultation is necessary, and 
such covered actions are “screened out” of any further consultation requirements. For nonfederal 
nonsignatories who obtain permits and authorizations for activities on federal lands, including such 
broad stakeholder groups as right-of way/easement permit holders, recreationists, and Stockgrowers, so 
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long as the federal agency administering such permits implements the identified, associated 
conservation measures, then no further consultation on the permit is necessary. 
 
The Strategic Committee is the Gunnison and Saguache County- appointed local working group 
comprised of agency officials, elected officials, commercial stakeholders, conservation organizations and 
members of the public. The CCA effort was facilitated by the Bureau of Land Management (BLM), 
coordinated with the USFWS, and included approximately 35 individuals representing federal and state 
agencies, two counties, and stakeholder groups. 
 
 
 
 
It is intended that signatories be: 
 
• USDA Forest Service: Gunnison Ranger District of the Grand Mesa, Uncompahgre and Gunnison 
National Forest 
• USDI National Park Service: Black Canyon of the Gunnison National Park and Curecanti National 
Recreation Area 
• USDI Bureau of Land Management: Gunnison Field Office 
• USDI Fish & Wildlife Service: Western Colorado Field Office 
• USDA Natural Resources Conservation Service, Colorado 
• State of Colorado – Department of Natural Resources, Colorado Parks 
& Wildlife: Gunnison Service Center. 
• Board of County Commissioners of Gunnison County 
• Board of County Commissioners of Saguache County 
 
7. The FWS at Page 2514;C3 of the Proposed Rule for ESA Listing states: 
 
“Because the Service issues a permit to applicants with an approved CCAA, we have some regulatory 
oversight over the implementation of the CCAA.” (Emphasis added.) 
 
Saguache County Asserts. In fact, the FWS issues the permit under the authority of Section 10(a)(1)(A) of 
the Endangered Species Act. They have final approval of all CI’s negotiated between landowners and 
CPW. The FWS may suspend or revoke the permit under 50 CFR 13.28(a) and/or 50 CFR 17.22/32(d)(7). 
This is far more than “…some regulatory oversight…” and is an overt attempt to minimize the value of 
the CCAA to the conservation of the Gunnison Sage-grouse by the FWS. 
8. The FWS at Page 2514;C3 of the Proposed Rule for ESA Listing states: “However, permit holders 
and landowners can voluntarily opt out of the CCAA at any time.” 
 
Saguache County Asserts: The FWS references the “opt out” option for landowners participating in the 
CCAA as a weakness of the program. The CCAA is a creation of the FWS. To then indicate that the 
contracts, that the FWS created and finally approves, have this weakness, is an arbitrary and capricious 
attempt to minimize the value of the CCAA to the Gunnison Sage-grouse. 
 
9. The FWS at Page 2514;C3 of the Proposed Rule for ESA Listing states: “Even assuming the 
acreage of all landowners who have not yet complete  CIs but have expressed interest in pursuing CIs 
through the completion of baseline habitat reports will ultimately be covered under CIS, these 
properties constitute only 8.5 percent of the total private land through the species range.” 
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Saguache County Asserts: The FWS states that CCAA/CI properties are only 8.5% of the total private land 
throughout the species range. They do not indicate whether this calculation was based upon mapped 
occupied habitat, or upon proposed critical habitat. Further, they make no reference to the acreage 
goals, by GUSG population, that are part of the CCAA agreement, nor do they indicate why those goals 
were established. The CCAA agreement contains extensive discussion of why these goals were 
established, and this should be a significant part of the FWS’ consideration of the need to list the 
species. 
 
10. The FWS at Page 2514; C3 of the Proposed Rule for ESA Listing states: “Therefore, the CCAA/CI 
provides some protection for Gunnison Sage-grouse, but does not cover a sufficient portion of the 
species’ range to adequately protect Gunnison Sage-grouse from the threat of habitat loss and 
fragmentation and ensure the species long-term conservation.” 
 
Saguache County Asserts: This conflicts with the stated purpose of the CCA: “The Conservation goal of 
this Agreement is to achieve the protection and management necessary to preclude listing by obtaining 
agreement for grouse habitat protection and/or enhancements on private lands.” 
 
11. The FWS at Page 2516; C3 of the Proposed Rule for ESA Listing states: “our review of 
conservation efforts indicates that the measures identified are not adequate to address the primary 
threat of habitat fragmentation at this time in a manner that effectively reduces or eliminates the 
factors contributing to this threat.” 
 
Saguache County Assets: Reference is to inadequacy of conservation efforts in summary of their 
evaluation of listing Factor A. Minimizes CCA (not enough of the range) and the CCAA (limited 
protection). The only threat reduction referenced is “pinion-juniper invasion”.  Should note that the 
CPW conservation action database is incomplete and has not been maintained (to my knowledge) since 
2010. That database does not include land use reviews/actions. It is actually a limited, project based 
database. 
 
12. The FWS at Page 2528; C3 of the Proposed Rule for ESA Listing: 
 
“As of 2012, approximately 29,058 ha (71,084 ac) or 21 percent, of private lands in occupied Gunnison 
sage-grouse habitat in Colorado have been placed in conservation easements or acquired in fee title for 
conservation purposes (CPW 2011c, p. 11; CPW 2012b, p.6; Cochran 2012 pers. comm.). This constitutes 
approximately 7.6 percent of rangewide occupied habitat (379,464 ha (93,676 ac)). Approximately 7,982 
ha (19,725 ac), or 2 percent, of rangewide occupied habitat are under fee title ownership by 
conservation agencies or organizations noted above (Table 3).” 
 
Saguache County Asserts: Provide correct (from Pelletier) conservation easement information. 
Emphasize that all CE’s protect against habitat loss and fragmentation, even if they don’t have specific 
GUSG conservation requirements (most do not). 
 
13. The FWS at Page 2529;C1 of the Proposed Rule for ESA Listing states: “Similarly, since fee title 
properties held by conservation agencies or organizations cover only about 2 percent of rangewide 
occupied habitat, and protections vary widely depending on the owner or organization goals, they do 
not pride adequate certainty against loss and fragmentation of Gunnison sage-grouse.” 
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Saguache County Asserts: Rebut statement that CE “…protections vary widely…” They do not. All CE’s 
provide a significant level of protection again habitat fragmentation and loss. Also need to note that 
NRCS has emphasized GUSG easements ($9 million) for 2013. If possible, provide HPT scores (averages 
or % of high priority habitat) for existing easements in the Gunnison Basin (Pelletier). 
 
14. The FWS at Page 2531;C1 of the Proposed Rule for ESA Listing states: “The lack of large expanses 
of sagebrush habitat required by Gunnison sage-grouse in at least six of the seven Gunnison sage-grouse 
populations (as discussed in Factor A), combined with the results of the PVA and current population 
trends suggest that at least five, and most likely six, of the seven Gunnison sage-grouse populations are 
at high risk of extirpation due to small population size.” 
 
Saguache County Asserts: Discusses RCP PVA. Notes that PVA results suggest that Gunnison Basin 
Population is likely to persist long term in the absence of threats acting on it. Notes that six of the seven 
GUSG populations are at high risk of extirpation due to small population size. Need to argue that PVA is 
still valid and that in the Gunnison Basin, the “threats” have been adequately addressed, as evidenced 
by the health of the population. 
 
15. The FWS at Page 2531;C2 of the Proposed Rule for ESA Listing states: “The only population 
currently providing individuals to be translocated is the Gunnison Basin Population, but because of 
substantial population declines such as those observed between the 2001 and 2004 lek counts (Stiver et 
al, 2008, p. 479), questions arise as to whether this population would be able to sustain the loss of 
individuals required by a long-term, sustained translocation program.” 
 
The rule states (in reference to the Gunnison Basin Population)” … but because of substantial population 
declines such as those observed between the 2001 and 2004 lek counts (Stiver et al, 2008, p. 479)… The 
referenced study is specific to the San Miguel population of GUSG. There is no reference to lek counts 
from the Gunnison Basin.  
 
16. The FWS at Page 2535; C1 of the Proposed Rule for ESA Listing states: “Based on an evaluation 
of biotic, abiotic, and anthropogenic factors, no strongholds are believed to exist for Gunnison sage-
grouse (Wisdom et. al. 2011, entire). 
 
Saguache County Asserts: The Wisdom paper (undated, but believe it was written in 2011) was a GIS 
modeling exercise. Simply, it looks for large, unbroken expanses of sagebrush. It attempts to compare 
them with “extirpated range”. The inference is that without large (much larger than ever existed in the 
Gunnison Basin) unbroken expanses of sagebrush, the grouse will not survive in perpetuity. Wisdom 
provides studies or direct correlations, specific to Gunnison Sage-grouse, that this inference is correct. 
We should argue that the range of the GUSG in the Gunnison Basin supports a population that exceeds 
the estimated carrying capacity calculated in the RCP (10 year average of 3,039 birds) (RCP P. 270) and 
provides the necessary habitats to support that population and even allow it to increase. 
 
17. The FWS at Page 2523;C3 of the Proposed Rule for ESA Listing states: “Furthermore, Saguache 
County, which contains approximately 21 percent of the Gunnison Basin Population area, has no 
Gunnison sage-grouse specific LUR.” 
 
Saguache County Asserts that it is actively pursuing the development of specific land use regulations 
directed to address the enhanced protection of the satellite population and species habitat located 
within the County. Saguache has concerns that the FWS’ stated finding the Gunnison County’s sage-
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grouse specific land use regulations are inadequate and on minimally regulate negative impacts that will 
continue to fragment the habitat… and the FWS unwillingness to provide direction as to what will 
alleviate their concerns regarding the Saguache County regulations and make them acceptable to the 
FWS. This is again an example of the FWS unwillingness to provide guidance to local governments in 
their efforts to cooperate with the FWS in achieving the stated purposes of the proposed rules. 
 
18. The FWS at Page 2497;C2 of the Proposed Rule for ESA Listing states: “Conservation easements, 
if properly managed, can minimize the overall impacts to Gunnison sage-grouse”. 
 
Saguache County Asserts: All conservation easements, by definition, address habitat loss and 
fragmentation, regardless of specific easement management requirements or strategies. 
 
19. The FWS as Page 2515;C2 of the Proposed Rule for ESA Listing states: “Therefore, although the 
pending CCA may provide some protection to Gunnison sage-grouse, depending on the conservation 
measures implemented, it will not cover enough of the species’ range to adequately protect Gunnison 
sage-grouse from the threat of habitat loss and fragmentation.” 
  
Saguache County Asserts: The FWS does not address the percent of the species covered by the CCA (in 
excess of 88%) within seasonal habitats on public lands in the Gunnison Basin. They also minimize the 
impact of having a CCA in place on approximately 78% of occupied habitat on public lands (Gunnison 
Basin) across the range of the grouse. 22% becomes more important to the survival of the grouse than 
78%. 
 
20. The FWS at Page 2515;C2 of the Proposed Rule for ESA Listing: “However, the effectiveness of 
the CCA will depend largely on the conservation measures proposed and their implementation.” 
 
Saguache County Asserts: The FWS minimizes the value of the Candidate Conservation Agreement (CCA) 
being developed for public lands by questioning the conservation measures proposed (which they 
should be well aware of as they have been participants at all stages of development of the CCA, both as 
a member of the Gunnison Sage-grouse Strategic Committee and directly working with BLM on the 
document. They also argue that the CCA will not affect approximately 22 percent of rangewide occupied 
habitat in the six satellite populations, though those populations comprise less than 12% of the species 
(CPW 2012). 
 
21. The FWS at Page 2516;C2 of the Proposed Rule for ESA Listing states: “A review of a database 
compiled by the CPW that included local, State, and Federal ongoing and proposed Gunnison sage-
grouse conservation actions (CDOW 2009c, entire) revealed a total of 224 individual conservation 
efforts.” 
 
Saguache County Asserts: The CPW conservation effort database is an incomplete information source. 
At best it is an agency project database that tracks habitat improvement projects and other similar 
measureable on-the- ground projects. It does not include land use reviews, road closures, permitting 
actions on owner-implemented projects on private lands (unless an agency was involved). 
 
22. The FWS at Page 2498;C1 of the Proposed Rule for ESA Listing states: “Human populations are 
increasing throughout the range of Gunnison sage-grouse, and we expect this trend to continue.” 
 
WE NEED TO INSERT CENSUS DATA FOR SAGUACHE 
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VIII. The FWS Made No Real Analysis Of Whether The Gunnison Sage- grouse Is Endangered Or
Threatened In The Gunnison Basin As A “Significant Portion Of The Range.” 

The FWS at Page 2535; C3 of the Proposed Rule for ESA Listing makes its only statement regarding its 
analysis of whether the Gunnison Sage-grouse is endangered or threatened in a “significant portion of 
the range”; in full, the FWS statement is: 

“We also examined the Gunnison sage-grouse to analyze if any significant portion of its range may 
warrant a different status. However, because of its limited and curtailed range; and uniformity of the 
threats throughout its entire range, we find there are no significant portions of any of the species’ range 
that may warrant a different determination of status.” 

Saguache County joins in Gunnison County’s assortment that The FWS failed to make or state its analysis 
of one of the most important components of a listing decision; that is, how, on what data, by what 
policy, and by whom, the issue of “significant portion of the range” was analyzed. 

The Endangered Species Act provides for the classification (i.e. the listing) and protection of 
“endangered species’ and “threatened species”. Where language in the Act is ambiguous and open to 
interpretation, the Secretaries of the Interior and Commerce (the “Secretaries”) have the discretion to 
provide a reasonable interpretation of that language. One such ambiguity is the meaning of the phrase 
“significant portion of this range” (“SPR”) found in the Act’s definitions of “endangered species” and 
threatened species”. 

Despite the fact that the definitions of “endangered species” and “threatened species” have been part 
of the Act since its enactment in 1973, prior to 2007 neither the Fish and wildlife service nor the national 
Marine Fisheries Service (collectively the “Services”) had adopted a regulation or binding policy defining 
or explaining the application of the phrase “significant portion of its ranges”, an element common to 
both definitions. Specifically, for the purposes of Gunnison County’s comments, the Services have never 
addressed in their regulations precisely what qualifies a portion of the range as “significant”. 

To address this, the Solicitor of the Department of the Interior issued a legal opinion in 2007 addressing 
several issues including the meaning of the “SPR” phrase. (the “M-Opinion”). The M-Opinion’s 
conclusion regarding the interpretation of the SPR phrase was rejected by subsequent court rulings 1and 
the M-Opinion was withdrawn on May 4, 2011. Following withdrawal of the M-Opinion, neither agency 
had a policy providing a uniform interpretation of the phrase “significant portion of its range”. 

On December 9, 2011, the Services published a “Draft Policy on Interpretation of the Phrase “significant 
Portion of its Range” in the Federal Register, Vol. 76, No. 237, December 9, 2011 (the “Draft SPR 
Policy”). The Draft SPR Policy summarizes the relevant court opinions and the scientific 
and policy tensions involved in interpreting the SPR language- The Draft SPR Policy purportedly 
addresses those opinions and tensions and attempts to offer an interpretation of SPR that reflects a 
permissible reading of the Act. Because of the deference given such policy statements by the Courts 
under the Chevron doctrine, in the absence of unambiguous terms requiring an opposite determination, 
the Draft SPR policy provides relevant guidance both on what FWS policy is proposed to be and on what 
is a reasonable interpretation of SPR. It is important to note that the Services have stated: “It is our 
intent to publish a final policy that will provide a uniform standard for interpretation of the SPR 
language and its role in listing determinations. 
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However, before it can become final the policy must go through public notice- and- comment 
procedures… In the meantime, the Services have an obligation to make numerous determinations in 
response to petitions to list…During this interim period, we will not apply this policy as a binding 
interpretation of the SPR language… (but) will consider the interpretations and principles contained (in 
the Draft SPR Policy) as nonbinding listing determinations.” 76 Fed. Reg., No. 237, p. 77002, Dec. 9, 
2011. 
 
The “decision tree” identified in the Draft SPR Policy, when distilled into a schematic, is: 
 
1 The decisions included WildEarth Guardians v. Salazar, 2010 U.S. Dis. LEXIS 105253 9 (D.Ariz.) 
Sept. 23, 2010 concerning FWS’s 2008 Finding on a petition to list the Gunnison’s prairie dog; and in 
which Gunnison County was an “amicus curiae”. 
 
STEP ONE: DETERMINE IF THERE IS A BIOLOGICAL BASIS TO DETERMINE IF THE CONTRIBUTION OF 
A DISCRETE PORTION OF A SPECIES IS SIGNIFICANT TO THE VIABILITY OF THE SPECIES. 
 
The Draft SPR Policy’s definition of “significant” emphasizes the biological importance of the analyzed 
portion of the conservation of the species as the measure for determining whether the portion is 
“significant”. 
 
Factors identified in the Draft SPR Policy to be considered are: 
G. Redundancy (having multiple populations distributed across the landscape; abundance, spatial 
distribution) may be needed to provided a margin of safety for the species to withstand catastrophic 
events; and 
H. Resiliency (abundance, spatial distribution, productivity); describes the characteristics of a 
species that allow it to recover from periodic disturbance; and 
I. Representation (the range of variation found in a species; spatial distribution, diversity) ensures 
that the species adaptive capabilities are conserved. 
 
(the “Schaffer Factors”). 
 
Alternate Factors identified in the Draft SPR Policy are: 
1. Abundance; 
2. Spatial Distribution; 
3. Productivity; and 
4. Diversity of the Species (the “NMFS Factors”). 
The Draft SPR Policy recognizes that the factors are not independent of each other, and some 
characteristic of a species or area may contribute to more than one factor. 
 
• If “no” – that is, there is not a biological basis to establish that the contribution of the portion is 
not significant – that is the end of the inquiry. 
• If “yes” – that is, there is a biological basis to establish that the contribution of the portion is 
significant - proceed to Step Two. 
 
STEP TWO: ASK WHETHER – WITHOUT THAT PORTION-WOULD THE SPECIES BE SO IMPARIED THAT THE 
SPECIES WOULD HAVE AN INCREASED VULERABILITY TO THREATS TO THE POINT THAT THE OVERALL 
SPECIES WOULD BE IN DANGER OF EXTINCTION? 
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• If “no” - the portion is not significant – that is the end of the inquiry. 
• If “yes” - the portion is significant then make a detailed analysis of the threats to the species in 
that portion to determine if  the species is endangered or threatened in that portion. 
 
STEP THREE: IS THE SPECIES ENDANGERED OR THREATENED IN THAT PORTION OF THE ENTIRE RANGE? 
 
• If “no” – the species cannot be listed in the portion or throughout the range based on this 
portion. 
• If “yes” – the species could be listed throughout the range based on this portion. 
 
A. The Gunnison Basin Population; Step One. The Gunnison Basin Population Meets The Biological 
Basis To Establish The Schaffer Factors. 
 
1. The Gunnison Basin Population provides redundancy. 
 
The Gunnison Basin Population is composed of a number of subpopulations. The Gunnison Basin 
Working Group identified 15 “priority regions” (GBWG 2006) which they believed had a combination of 
natural and management boundaries and data-based similarities and differences. Colorado Parks and 
Wildlife (CPW) identifies five “zones” for the purposes of annual coordinated lek counts (CPW 2012). 
CPW researches identified six areas of the basin important for breeding Gunnison Sage-grouse (Ver 
Steeg 2012). The latter did not include an additional region on the west side of the basin, because the 
National Park Service was conducting a similar radio collar project in that region (Phillips, 2010 personal 
communication). 
 
Based upon this information there is important evidence that the Gunnison Basin Population has at least 
five and likely more subpopulations that are distributed across the Gunnison Basin landscape, providing 
a significant margin of safety for the species to withstand catastrophic events. 
 
2. The Gunnison Basin Population provides resiliency. 
 
The Gunnison Basin Population, composed of at least five or more subpopulations (one – preceding) 
provides significant resilience in the face of periodic disturbances. The populations are distributed across 
a high mountain basin that has considerable geographic, climatic and terrain variation. Evidence of the 
resiliency this provides was provided in 2008 when much of the basin was covered in deep snow. The 
west side of the basin, with steeper more rugged terrain had areas blown free of snow by prevailing 
west wind, providing food for many species of wildlife, including sage-grouse, during the highest snow-
fall year in recorded history. Other areas of the basin had similar terrain features, across subpopulations 
that provided adequate food and shelter that winter, as evidenced by the modest decline in population 
estimate (3,669 birds) in 2008 (CPW 2008). This estimate is likely low as deep snow prevented lek 
counter access to a number of leks in the basin (Seward personal communication 2008). 
 
3. The Gunnison Basin Population provides representation. 
 
The Gunnison Sage-grouse subpopulations of the Gunnison Basin, though filial to their natal areas, have 
been shown to move considerable distance to other subpopulations in the Basin (Phillips 2010, personal 
communication.) This demonstrates that the Gunnison Basin subpopulations communicate genetically 
across considerable distances in the basin, providing genetic variation and diversity within the overall 
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population, ensuring that the adaptive capabilities of the Gunnison Basin Population of Gunnison Sage-
grouse are conserved. 
 
The Gunnison Basin Population also meets the biological basis to establish the NMFS Factors: 
 
1. The Gunnison Basin Population provides abundance. 
 
The Gunnison Basin Population is currently estimated at 4,082 birds. This is exceeds the Gunnison Sage-
grouse Rangewide Conservation Plan (CPW 2005) population objective for the Gunnison Basin by over 
1,000 birds. It is 88.3% of the total 2012 estimate of Gunnison Sage-grouse rangewide. The Gunnison 
Basin Population provides abundance exceeding all population goals established for the species. 
 
2. The Gunnison Basin Population provides spatial distribution. 
 
The Gunnison Basin Population provides significant spatial distribution. At least five populations (see 
discussion at A.1. and A.2) are spread across occupied habitat of at least 593,000 acres (GBRCP 2005). 
 
3. The Gunnison Basin Population provides productivity. 
 
In the Gunnison Basin the CPW monitors 82 leks, of which 44 were classified as active within 26 lek 
areas (lek complexes). One historic lek was re-classified as active, indicating that grouse are expanding 
into areas previously vacated. The Gunnison Basin Population is productive across the entire basin, with 
active leks in all subpopulations. 
 
4. The Gunnison Basin Population provides diversity of the species. 
 
The Gunnison Basin Population is composed of at least 5 subpopulations, and possibly as many as 15. 
Genetic analysis of the subpopulations began in 2012 and will continue in 2013 (Oyler-McCance 2013). 
The basin is diverse in habitat types and the significant number of subpopulations provides evidence of 
diversity of the species in the Gunnison Basin Population. 
 
Answer: Yes.  The Gunnison Basin Population is stable and growing, healthy and likely to persist in the 
long term.  (See: Section I above). 
 
B. The Gunnison Basin Population; Step Two. Without The Gunnison Basin Population The Species 
Would Be So Impaired That The Species Would Have An Overall Vulnerability To Threats? 
 
Answer: Yes. The Gunnison Basin Population is 87% of the species rangewide. (See: Section I above). 
 
C. The Gunnison Basin Population; Step Three. Is the species endangered or threatened in the 
Gunnison Basin Population portion of the entire range? 
 
Answer: No. There are no current credible threats to the Gunnison Basin Population that would support 
a conclusion that the Gunnison Basin Population is endangered or threatened. (See: Sections I through 
IX above). A review of the PVA reveals that with a population in excess of 3,000 birds (current Gunnison 
Basin Population is 4,082 the risk of extinction within the next 50 years is less than .5 percent.) 
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1. The Gunnison Basin Population is stable and growing, healthy and likely to persist in the long 
term; and 
 
2. The threats to the Gunnison Basin Population – is analyzed accurately, completely and neutrally 
– based on correct statements of fact, law and the best scientific and commercial data currently 
available – is not facing threats so that the Gunnison Sage-grouse is threatened or endangered in the 
Gunnison Basin. 
 
D. Satellite Populations; Step One.  Do The Satellite Populations – Individually Or Collectively – 
Meet The Biological Basis To Establish The Schaffer Factors: 
  
1. Redundancy: No.  The exception to this may be the San Miguel population which is composed of 
at least six subpopulations (RWCP 2005). That said, a number of these subpopulations are at extremely 
low numbers, so they likely provide little or no redundancy. 
 
2. Resiliency: No. The FWS at Page 2531, C2, of the Proposed Listing Rule, states: “Six of the seven 
Gunnison Sage-grouse populations may have effective sizes low enough to induce inbreeding 
depression…” All of the satellite populations are at such low numbers that they would appear to have 
little or no resiliency in the face of periodic disturbance. 
 
3. Representation: No.  The satellite populations are extremely small and genetically at risk. It is 
likely that inbreeding depression has occurred and will continue to occur. Transplants from the 
Gunnison Basin Population have probably diluted the adaptive gene pool in these populations, therefore 
there is no adaptive capability to any of the satellite populations that ensures that the species’ adaptive 
capabilities are conserved. 
 
Do the satellite populations – individually or collectively – meet the biological basis to establish the 
NMFS Factors: 
 
1. Abundance: No.  All Gunnison Sage-grouse satellite populations are extremely small, with less 
than 12% of the total species number occurring in the six populations combined. 
 
2. Spatial Distribution: No.  Though, in aggregate, the six satellite populations are distributed 
across a diverse area, individually, no populations occupies a diverse range. 
 
3. Productivity: No.  This is an aquatic species term. The satellite populations of Gunnison Sage-
grouse are so small, productivity is not a consideration. 
 
4. Diversity of the species: No. The small population sizes, inbreeding, genetic numbers and 
dilatation by addition of individuals from the Gunnison Basin do not provide a situation where the 
satellite populations individually provide significant diversity to the species. 
  
IX. The FWS Analysis Of The Satellite Populations Is Not Complete Or Accurate. 
 
 
A. FWS Cites Incomplete And Inadequate Data Regarding The Satellite Populations 
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1. The data relied upon by the FWS for population estimates of satellite populations is limited in 
longevity, inconsistent and uncertain, flawed by methodology and demonstrates that satellite 
populations may not be necessary for long term health of the species. 
 
2. Population data for the Gunnison Sage-grouse is identified in the Current Distribution and 
Population Estimate Sections of the 2013 Proposed Rule for ESA Listing beginning at Page 2488, C3 and 
the 2010 Determination for the Gunnison Sage-grouse, 75 Fed. Reg. 59804, beginning at Page 59808, C3, 
(“2010 Determination”), which is referenced in the 2013 Proposed Rule for ESA Listing. 
 
3. The satellite population estimate tables identified in both the 2013 Proposed Rule for ESA Listing 
and the 2010 Determination are limited in scope as the estimates only provide data from 2001. 
Gunnison County has received additional information from the Colorado Division of Parks and Wildlife 
(“CPW”) identifying male counts and population estimates, or lack thereof, for all satellite populations 
from 1953-2012. This information is known as “CPW Long Term Population Estimates Data” attached 
hereto and incorporated herein as Appendix . 
 
4. The CPW Long Term Population Estimates Data provides a fuller scope of valuable information 
as to the longevity of data and population fluctuation of satellite populations. 
  
5. The FWS failed to review this information in consideration of the 2013 Proposed Rule for ESA 
Listing as this data is not identified in the 2013 Proposed Rule for ESA Listing nor is it referenced in the 
Literature Cited List of the 2013 Proposed Rule for ESA Listing. 
 
Translocations of grouse from a single source, in this case the Gunnison Basin, has had to impact the 
genetics of all satellite populations where translocations have occurred, diluting the genetic adaptions 
that occurred over eons. These translocations further bring into question the importance of the satellite 
populations to the overall health of the species. 
 
 Poncha Pass. 
 
 
1. In the 2013 Proposed Rule for ESA Listing and the 2010 Determination, the FWS identifies the 
following population estimates of Gunnison Sage-grouse for the Poncha Pass population: 
 
Year 1964 1971/1972 1973-2000 2001 
Estimate 0 30 Birds transplanted from Gunnison Basin (FWS notes that in 1971 and 1972 30 
birds were transplanted. It is hard to No population data (The 2010 FWS 
chart identifies 25 and the 2013 FWS determine whether a total of 30 birds were transplanted for those 
years or 30 birds were transplanted each year.) chart identifies 15 
 
Year  2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 
Estimate 44 34 39 44 44 25 25 20 15 15 15 
 
 
2. Considerations of Gunnison Sage-grouse Population Estimates that the FWS relied upon for the 
2013 Proposed Rule for ESA Listing for the Poncha Pass population: 
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a. 2012 Population Estimate. In 2012 there were an estimated 15 Gunnison Sage-grouse located in
Poncha Pass. 

b. Population Percentage of Whole Range. The 15 Gunnison Sage- grouse located in Poncha Pass
represents .3% of the 2012 Gunnison Sage-grouse population. 

c. Translocations. The FWS states at Page 2492, C3 of the 2013 Proposed Rule for ESA Listing, that
the reestablishment of this population is a result of 30 birds transplanted from the Gunnison Basin in 
1971 and 1972, during efforts to reintroduce the species to the San Luis Valley (GSRSC 2005, p. 94). 

In 2000 24 birds were translocated, in 2001 an additional 20 birds were translocated and in 2002 seven 
more birds were translocated. According to the FWS, there were 51 birds translocated to Poncha Pass. 
The CPW states that in 2000 and 2001, not 2002, a total of 41 birds were translocated to Poncha Pass 
from the Gunnison Basin. (K. Griffin, CPW 3/14/ Comments) 

d. Existing Data Not Considered. There is additional Gunnison Sage- grouse population data that
exists for Poncha Pass the FWS did not cite nor consider for the 2013 Proposed Rule for ESA Listing. This 
data is found in the CPW Long Term Population Estimates Data for the years 1953 through 2000 as 
follows: 

High Male Counts for Poncha Pass: 
Year 1953- 
1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 
Count No 
Data 5 1 5 9 7 8 9 9 5 5 

Year 2009 2010 2011 2012 
Count 4 3 3 3 

Population Estimates for Poncha Pass: 
Year 1953-1998 1999 2000 

Count No Data 25 5 

3. Data Lacks Longevity. The population estimates for Poncha Pass that the FWS considered and as
cited in the 2013 Proposed Rule for ESA Listing lack longevity as the FWS only considered the years from 
2001 through 2012 and disregarded the years from 1953 through 2000. 

4. Fluctuation Over Time.
a. The 2001 through 2012 population estimates for Poncha  Pass relied upon by the FWS indicate a
high population estimate of 44 birds and a low population estimate of 0 birds, nonexistent, in 1964. The 
Poncha Pass population is an introduced population. Historic records indicate that Gunnison Sage-
grouse may have existed in the area at an earlier time, but the current population is completely derived 
from transplants from the Gunnison Basin.  
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Saguache County requests that it be noted that the major decline in the Poncha Pass population was 
associated, at least in part, with the most severe drought years in that area, along with a reduction in 
grazing, which is an activity believed to reduce the number of predators in the grazed area. 
 
b. The 1953 through 2000 population estimates for Poncha  Pass identified in the CPW Long Term 
Population Estimates Data indicate a high population estimate of 25 birds and a low population estimate 
of 0 birds, nonexistent, in 1964. 
 
c. The 1953 through 2012 population estimates for Poncha  Pass identified in the CPW Long Term 
Population Estimates Data indicate a high population estimate of 44 birds and a low population estimate 
of 0 birds, nonexistent, in 1964. 
 
5. Inconsistent and Uncertain Population Data. 
 
Conflicting data exists for the 2001 Poncha Pass population estimate between the 2013 Proposed Rule 
for ESA Listing which indicates 15 birds and the 2010 Determination indicates 25 birds (Page 2492 of the 
Proposed Rule for ESA Listing and Page 59810 of the 2010 Determination). 
 
FWS states: “This population lies within potential pre-settlement habitat, but was extirpated prior to 
1964 (Rogers 1964, p.116).Further consideration should also be given that the Poncha Pass population 
was extirpated prior to 1964 (Page 2492, C3 of the 2010 Determination) and currently there is a 
question as to whether a historical lek ever existed in this location. (CITE). 
 
The FWS asserts that in 2000 24 birds were translocated, in 2001 an additional 20 birds were 
translocated and in 2002 seven more birds were translocated. According to the FWS, there were 51 
birds translocated to Poncha Pass. The CPW states that in 2000 and 2001, not 2002, a total of 41 birds 
were translocated to Poncha Pass from the Gunnison Basin. (K. Griffin, CPW 3/14/13 Comments). 
  
6. Genetic Population Sink. 
 
Small populations of wildlife, including Gunnison Sage-grouse face at least three primary genetic risks: 1) 
inbreeding depression; 2) loss of genetic variation; 3) accumulation of new mutations (GUSG RCP 2005). 
The Poncha Pass population of Gunnison Sage-grouse is faced with all three genetic risks. Though the 
GUSG RCP does not identify how small a population of GuSG must be before it faces these genetic risks, 
it does state that Shaffer (1987) states that populations less than a few hundred individuals “warrant 
careful scrutiny” in this regard. It further states that small populations (regardless of the amount of 
genetic variation) are at risk of extinction because of demographic fluctuations. In other species, the 
general genetic “rule of thumb” is that a breeding population of less than 400 individuals is at significant 
risk as noted above and is for all intents, genetically extinct, or soon to become extinct. 
 
Translocations of grouse from a single source, in this case the Gunnison Basin, has had to impact the 
genetics of all satellite populations where translocations have occurred, diluting the genetic adaptions 
that occurred over eons. These translocations further bring into question the importance of the satellite 
populations to the overall health of the species. In the case of the Poncha Pass population, it is entirely 
based upon the Gunnison Basin Population for genetic integrity and diversity. It appears to have 
survived at some level since introduction in the 1970’s, but that is most likely an artifact of the genetic 
diversity and health of the Gunnison Basin Population and not due to genetic adaption of the introduced 
birds, in such a short period of time. 
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This population genetically is not important to the survival of the Gunnison Sage-grouse as a species. 
 
7. Application of the Draft Policy on Interpretation of the Phrase 
 “Significant Portion of Its Range ”  In the Endangered Species Act Definition of Endangered Species Act 
Definitions of “Endangered Species” and “Threatened Species”, 76 Fed . Reg. 76987 (December 9, 2011) 
by Jim Cochran, Gunnison County Wildlife Conservation Coordinator to the Poncha Pass satellite 
population. 
  
a. Step One. Does the Gunnison Sage-grouse satellite population located in Poncha Pass meet the 
biological basis to establish the Shaffer Factors? 
 
i. Redundancy; and 
No. 
 
ii. Resiliency; and 
 
No. 
 
iii. Representation. 
 
No. 
 
b. In the alternative, does the Gunnison Sage-grouse satellite population located in Poncha Pass 
meet the biological basis to establish the NMFS Factors? 
 
i. Abundance. 
 
No. 
 
ii. Spatial Distribution. 
 
No. 
 
iii. Productivity. 
 
No. 
 
iv. Diversity of the Species. 
 
No. 
 
Therefore end analysis. The Gunnison Sage-grouse satellite population located in Poncha Pass is not 
considered a “Significant Portion of the Range” as defined in the Draft Policy on Interpretation of the 
Phrase “Significant Portion of Its Range” In the Endangered Species Act Definitions of “Endangered 
Species” and “Threatened Species”, 76 Fed. Reg. 76987 (December 9, 2011). 
  
X. The Draft Rules Significantly Miscite or Misinterpret Studies. 
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A. Knowledge of the Gunnison Sage-grouse is extremely limited. Lek counts of Gunnison Sage-
grouse populations did not begin until 1953, but early protocols lacked rigor and were inconsistent 
(Braun 1998).  Lek counts were standardized to allow year-to-year comparisons in 1982 (Gunnison Sage- 
grouse Rangewide Steering Committee 2005), and current Gunnison Sage- grouse populations estimates 
are based on lek counts, which have been criticized for untested assumptions and inaccuracy (Gunnison 
Sage-grouse Rangewide Steering Committee 2005). 
 
Since recognition of the Gunnison Sage-grouse as a separate species in 2000 (Young et al. 2000) only 
about a dozen peer reviewed articles have been published about this species. The majority of science 
that is invoked to inform decision making comes from wide ranging grouse species, especially the 
Greater Sage Grouse 
 
This had led FWS to 2 significant errors in the proposed Rule: 
 
1. FWS makes uncritical application of scientific findings from one species 
(e.g. Greater Sage Grouse) to the Gunnison Sage-grouse; and 
 
2. FWS relies on Gunnison Sage-grouse studies that are flawed. 
 
B. The FWS at Page 2488;C2 of the Proposed Rule for ESA Listing states: 
 
“…we use information specific to Gunnison Sage-grouse where available, but apply scientific 
management principles for greater sage-grouse management needs and strategies…”. 
 
Saguache County Asserts: The FWS did not consider the most recent demographic study available (Davis, 
2012) in their rule making. Not only does that study provide the most current and applicable Gunnison 
Sage- grouse specific demographic information, but Davis specifically states: “Although this species has 
many similarities with the Greater Sage-grouse, projecting the Gunnison Sage-grouse’s population 
viability and instituting management plans should be based on demography estimates from the 
Gunnison Sage-grouse and not on substitute Greater Sage-grouse estimates, as has been the case to 
date.” 
 
C. The FWS at Page 2531;C3 of the Proposed Rule for ESA Listing states: 
 
“These habitat component losses can result in declining sage-grouse populations…”, referencing Braun 
1998 and Moynahan etal 2007. 
 
Saguache County Asserts: The Braun 1998 study was not an in-depth demographic study. It was a broad-
brush assessment of potential threats to greater sage-grouse. The Moynahan etal. 2007 study was 
specific to greater sage-grouse in Montana. Davis, 2012, in her Gunnison Sage-grouse, Gunnison 
Basin/San Miguel Basin specific demographic study states: “Although I expected nest success to be 
related to vegetation characteristics, my results did not suggest a strong connection. “ “My results 
indicate that temporal (time) factors were strongly related to nest success in both populations.” The 
Davis study, specific to Gunnison Sage-grouse, provides information that brings factors other than 
“habitat condition” into importance. The FWS did not consider this study, nor did it, at any point in its 
rule making, consider the factors this study finds important for Gunnison Sage- grouse nesting success. 
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D. The FWS at Page 2495;C1 of the Proposed Rule for ESA Listing states: “We rely on the status 
review and analysis reported on September 28, 2010, but have updated it as appropriate to incorporate 
new information.” 

Saguache County Asserts: The information in the 2010 status review was acquired from a formal 
data/information call by the FWS in 2009. They did not formally ask for new information/data after 
2010. The informally requested information, which resulted in a happenstance response from agencies, 
local governments and interested parties.  It is likely that the new information used by the FWS is 
substantially incomplete. The rulemaking should not have been initiated until a formal data/information 
gathering process was initiated and completed. 

E. The FWS at Page 2488;C2 of the Proposed Rule for ESA Listing states: 

“…we use information specific to Gunnison Sage-grouse where available, but apply scientific 
management principles for greater sage-grouse management needs and strategies…” 

Saguache County Asserts: The FWS did not consider the most recent demographic study available (Davis, 
2012) in their rule making. Not only does that study provide the most current and applicable Gunnison 
Sage-grouse specific demographic information, but Davis specifically states: “Although this species has 
many similarities with the Greater Sage-grouse, projecting the Gunnison Sage-grouse’s population 
viability and instituting management plans should be based on demography estimates from the 
Gunnison Sage-grouse and not on substitute Greater Sage-grouse estimates, as has been the case to 
date.” 

We do know that Colorado Parks and Wildlife (CPW) believes that Aldridge et al. overstates the impacts 
of human influence on nesting Gunnison Sage-grouse. They informed us that they intend to apply their 
more complete dataset (which includes representative areas across the basin) to the Aldridge model. 
Considering the known issues with the NPS dataset, we believe that the FWS must consider the CPW re-
assessment as the most current and applicable science available. 

XI. The Proposed Rules Are Inconsistent With Previous FWS Formal And  Informal Actions
Regarding The Gunnison Sage-grouse. 

A. 2006 Decision. On January 18, 2000, the FWS designated the Gunnison Sage-grouse as a 
candidate species under the Act, with a listing priority of 5. 65 FR 82310. (“Candidate Species are plants 
and animals for which the Service has sufficient information on their biological status and threats to 
propose them as endangered or threatened under the Act, but for which the development of a 
proposed listing regulation is precluded by other higher priority listing activities.  A listing priority of 5 is 
assigned to species with high magnitude threats that are non-imminent.”  Fed. Reg. Vol. 75, No. 187, 
p.59804)

On April 11, 2006, the Service determined that listing the Gunnison Sage- grouse as a threatened or 
endangered species was not warranted and published the final listing determination in the Federal 
Register on April 18, 2006 (71 FR 19954). Consequently, the Service removed the Gunnison Sage-grouse 
from the candidate species list at the time of the final determination. 

B. FWS Participation In The Gunnison Basin Strategic Committee. 
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FWS participated in approximately 44 meetings of the Gunnison Basin Strategic Committee from 
October 11, 2006 through June 15, 2011 (when the FWS representative was retiring from the Service). 
  
The FWS has been at the Gunnison Basin Sage-grouse Strategic Committee table (members appointed 
by the BoCC) since 2006. The FWS participated in deliberations on two (stand-alone and integrated) 
versions of Gunnison County Sage-grouse-specific land use regulations. The FWS participated, through 
the Strategic Committee, in development of the draft CCA. The FWS issued the CCAA permit to CPW. 
The FWS participated in the development of the Gunnison Basin Sage-grouse Strategic Plan (Gunnison 
County BoCC, February 17, 2009) and the Gunnison County Sage-grouse Action Plan (Gunnison County 
BoCC, October 20, 2009). These planning documents provide guidance to Gunnison County on Gunnison 
Sage-grouse conservation priorities, goals and objectives. The FWS, at no time during the development 
of these regulations or plans by the Gunnison Basin Sage- grouse Strategic Committee, indicated that 
there were deficiencies in the regulations/plans and that they “were not adequate” to address identified 
threats to the Gunnison Sage-grouse. 
  
XII. Additional Comments Regarding The Proposed Critical Habitat Rule. 
 
A. The ESA seeks to protect designated species from extinction caused by human activity by 
preserving the ecosystems upon which the species depend.  16 U.S.C. §1531(b). The ESA instructs the 
Secretary to list species determined to be threatened or endangered according to enumerated criteria.  
Id. §1533(a)(1).  For each listed species the Secretary must “designate any habitat of such species … (as) 
critical habitat,” Id. §1533(a)(3)(A), which effectively prohibits all subsequent federal or federally funded 
or directed action likely to destroy or disrupt the habitat, Id. §1536(a)(2). 
 
To designate critical habitat, the Secretary must use the best scientific data available to identify a 
geographical area that satisfies the statutory definition of critical habitat,2 consider *1435 the 
“economic impact, and any other relevant impact,” of designating the habitat, and weigh the benefits of 
exclusion against those of inclusion of particular areas within the designated habitat. Id. §1533(b)(2). In 
addition, the Secretary must follow enumerated procedures for public notification and comment during 
the process of designating critical habitat.  Id. §1533(b)(4)-(6). 
 
B. This proposed Rule would designate 1,704,227 acres of critical habitat in Western Colorado and 
Eastern Utah.  In 2012, there were 4621 Gunnison Sage- grouse rangewide; the proposal is 368 acres per 
bird. 
 
C. The Fish and Wildlife Service may not render a final decision regarding designation of critical 
habitat until the Fish and Wildlife Service has complied with the procedural requirements of NEPA.  
Catron County Board of Comm’rs v. US Fish and Wildlife Service, 75 F.3d 1429 (10th Cir. 1996) The 10th 
Circuit held that FWS must comply with NEPA 
 
2 The ESA defines “critical habitat” as “the specific areas within the geographical area occupied by 
the species, at the time it is listed … on which are found those physical or biological features (I) essential 
to the conservation of the species and (II) which may require special management considerations or 
protection.”in making its critical habitat determinations. Gunnison County is in the 10th Circuit. 
 
The FWS’s proposed action constitutes a “major federal action significantly affecting the quality of the 
human environment.” As such, the FWS is required to prepare a full Environmental Impact Statement 
(EIS), in draft and final, as part of this process and prior to any federal decision making.  An EIS is 
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justified by the sweeping geographic scope of the proposal and is potentially significant effects on 
environmental resources, land use patterns, growth and development, regulating communities.  It is 
also justified by the high degree of controversy surrounding this issue. WE MUST REQUEST 
PREPARATION OF EIS. 

D. ESA Section 4(b)(2) mandates that all decisions to designate critical habitat take into 
consideration the economic impact of such designation. The Fish and Wildlife Service has not yet 
released an economic analysis. 

The economic consequences of a critical habitat regulatory overlay in Saguache County would be severe. 
Saguache County Commissioners reserve the right to provide additional comments following the release 
of the FWS economic study. 

F. The FWS should exclude from any designation of critical habitat for the Sage- grouse all lands 
covered by the CCAA, all federal lands covered by the proposed Gunnison Basin CCA, and all lands in the 
Gunnison Basin that are under Protective Conservation Status. 

G. The FWS at Page 2535; C1 of the Proposed Rule for ESA Listing states: 

“Based on an evaluation of biotic, abiotic, and anthropogenic factors, no strongholds are believed to 
exist for Gunnison sage-grouse (Wisdom et.al. 2011, entire).” 

Gunnison County Asserts: The Wisdom paper (undated, but I believe it was written in 2011) was a GIS 
modeling exercise. Simply, it looks for large, unbroken expanses of sagebrush. It attempts to compare 
them with “extirpated range”. The inference is that without large (much larger than ever existed in the 
Gunnison Basin) unbroken expanses of sagebrush, the grouse will not survive in perpetuity. Wisdom 
provides studies or direct correlations, specific to Gunnison Sage-grouse, that this inference is correct. 
We should argue that the range of the GUSG in the Gunnison Basin supports a population that exceeds 
the estimated carrying capacity calculated in the RCP (10 year average of 3,039 birds) (RCP P. 270) and 
provides the necessary habitats to support that population and even allow it to increase. 

C. Sagebrush Range. 

The Service, in 2006, stated: 

Rogers (1964) qualitatively discussed a decrease in sagebrush range due to overgrazing from the 1970’s 
until about 1934. Additional effects occurred as a result of newer range management techniques 
implemented to support livestock by the Bureau of Land Management (BLM), Soil Conservation Service, 
and U.S. Forest Service (Rogers 1964).  Rogers (1964) discussed sagebrush eradication (by spraying and 
burning) in the 1950s, and used two examples (Uncompahgre Plateau, Flattop Mountain in Gunnison 
County, CO) within the current range to illustrate the large acreages (3-5,000 acres) treated, but stated 
that long-term effects were yet to be determined. Rogers (1964) demonstrated a much broader 
distribution of sage brush in Colorado than what currently exists.  Rogers (1964) also presents maps that 
show decreases in distribution from previous literature. 
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Much of what was once sagebrush was already lost prior to 1958. Through the use of low-level aerial 
photographs, Oyler-McCance et al. (2001) documented a loss of only or 155,673 ha (20 percent) of 
sagebrush habitat from 1958 to 1993 within Gunnison sage-grouse range. Thirty-seven percent of the 
plots sampled underwent substantial fragmentation of sagebrush vegetation during that same period. 
Oyler-McCance et al. (2001) stated that sage-grouse habitat in southwestern Colorado (the range of 
Gunnison sage- grouse) has been more severely impacted than sagebrush habitat elsewhere in 
Colorado. However, the Gunnison Basin was not as significantly affected as other areas. 

The Colorado River Storage Project (CRSP) resulted in construction of three reservoirs within the 
Gunnison Basin in the mid-late 1960s (Blue Mesa and Morrow) and mid-1970s (Crystal).  Several projects 
associated with CRSP were constructed in this same general timeframe to provide additional water 
storage and resulted in the loss of an unquantified, but likely small, amount of sagebrush habitat. These 
projects provide water storage and, to a certain extent, facilitate agricultural activities throughout the 
range of Gunnison sage-grouse. 

Riebsame et al (1996) discussed a greater rural growth rate in Colorado from the 1970s through the 
1990s, compared to the rest of the U.S., which has resulted in land use conversion. They noted a pattern 
of private ranches shifting to residential communities within Gunnison sage-grouse habitat. The 
Gunnison Basin Working Group Research Sub-committee (February, 2006) cited two regions within the 
Basin to be of the highest priority for conservation easements due to development pressures. 71 Fed. 
Reg. 19957. 

D. The FWS at Page 2496;C3 of the Proposed Rule for ESA Listing states: 

“Nonetheless, given the large landscape-level needs of this species, we expect future habitat loss, 
degradation, and fragmentation from residential development, as described above. , to substantially 
limit the probability of persistence of Gunnison sage-grouse in the Gunnison Basin.” 

Saguache County Asserts: This statement is unsupported by the evidence of a stable to increasing sage-
grouse population in the basin, the lack of scientific credibility the statement is based upon, and the 
protections implemented by the Gunnison Community, which have allowed a healthy sage-grouse 
population to persist in the basin. 

E. The FWS at Page 2495;C2 of the Proposed Rule for ESA Listing states: 

“Sagebrush habitats within the range of Gunnison sage-grouse are becoming increasingly fragmented as 
a result of various changes in land uses and the expansion in the density and distribution of invasive 
plant species.” 

Saguache County asserts that the cited studies are inaccurate or lack appropriate data concerning the 
specifics of Saguache County and the Poncha Pass area. As previously stated, development in the 
species habitat, including all range uses, has not been anywhere close to that stated in the studies and in 
fact there has been no significant disturbing of sagebrush habitats. 

Saguache County has an extensive and effective weed control program that addresses and controls 
invasive plant species. The County has shared this plan with FSW and is willing to accept additional 
suggestions regarding the plan where FWS may belief there is inadequate protection.  
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F. The FWS at Page 2496;C3 of the Proposed Rule for ESA Listing states: “Furthermore, since early 
brood-rearing habitat is often in close proximity to nest sites (Connelly et al. 2000a, p. 971), the loss of 
nesting habitat is closely linked with the loss of early brood-rearing habitat.” 
 
Saguache County Asserts: The FWS links loss of early brood rearing habitat to loss of nesting habitat. 
This is not substantiated in the literature. The reference the FWS provides (GSRSC 2005 p. G-15) is 
appropriate only in the context of population dynamics. The FWS did not prove that early brood rearing 
habitat is being lost. In the Gunnison Basin, we know that it is likely that early brood rearing habitat may 
be a limiting factor to the sage-grouse population (Phillips, 2011 Personal Communication), but the size 
and vigor of the population certainly does not indicate that it is a significant survival bottleneck. 
  
1. The population growth analysis for the Gunnison area, including Saguache County, needs to be 
re- examined due to the economic downturn occurring after the data was gathered. The conclusions in 
the proposed Rules are not supportable and do not reflect the best information available. 
 
2. The assumption that agricultural land is being converted to development due to its decreasing 
economic importance is outdated and should be re- evaluated. The current status of ranching militates 
against the magnitude and immediacy of assumed threats from exurban development. 
 
3. Under its General Administration Policy (Part 212 Ethics, Chapter 7 scientific Integrity and 
Scholarly Conduct, 212 FW7), the FWS is obligated to provide robust scientific information of the highest 
quality. 
 
XIII. An Approval Of Either Proposed Rule, Or Both Of Them, Would Cause  Actual Or Imminent 
Injury To Saguache County. 
 
A. An approval of either the proposed Rule, or both of them, would cause damage to Saguache 
County and its citizens, including injuries to economic, agricultural, real estate and mineral 
development, conservation, recreation, tourism and aesthetic interests. (See Appendix C – Letter from 
Fullenwider Ranches). 
 
B. Saguache County reserves the right to make additional comments concerning the negative 
impact on the County until the FWS releases the results of the required economic study. 
  
XIV. The Fish And Wildlife Service Is Not Providing Saguache County The Time Afforded By The 
Endangered Species Act To Respond To The Proposed Rules. 
 

The Saguache County Commissioners formally request that the Fish and Wildlife Service 
Immediately initiate a request in Federal District Court Action to obtain an extension of the current 
September, 2013 deadline for completion of the potential listing and designation process. 

 
The Saguache County Commissioners does not believe that FWS has provided adequate time 

 between Publication of the  Proposed Rules and The Service’s Final Determination. Saguache County 
requests that the Service extend the deadline for final determination to enable the following actions: 
  
a. Provide for accurate, complete and neutral correction, analysis and dialogue regarding data in 
the draft Rule; 
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b. Allow for explanation and correction of misstatements or misinterpretations of authority in the 
draft Rule; 
 
c. Allow the Service to review the beneficial consequences of historic and current actions of 
Saguache and Gunnison Counties related to the protection of the Gunnison Sage-Grouse and its habitat; 
  
d. Complete of the Gunnison Basin CCA; 
 
e. Enroll additional properties under the CCAA; 
 
f. Have the Fish and Wildlife Service initiate an analysis of “significant population segments”; and 
  
g. Allow for comments to be informed by each “cost analysis” and required NEPA analysis. 
 
  
XV. The Fish And Wildlife Service Is Failing To Capitalize On The Opportunity To Export Gunnison 
Basin Efforts To Other Communities. 
 
A. The FWS at Page 2523;C3 of the Proposed Rule for ESA Listing states: 
 
‘Further, Saguache County, which contains approximately 21 percent of the Gunnison Basin Population 
areas, has no Gunnison sage-grouse specific LUR.” 
 
Gunnison County Asserts: Saguache County is aggressively pursuing adoption of land use regulations to 
protect Gunnison Sage-grouse and their habitats. Their efforts are being hindered by the FWS’ stated 
finding the Gunnison County’s sage-grouse specific land use regulations are inadequate and on 
minimally regulate negative impacts that will continue to fragment the habitat… and the FWS 
unwillingness to provide direction as to what will alleviate their concerns regarding the Gunnison County 
regulations and make them acceptable to the FWS. 
 
B. Statutory Coordination Model. 
 
1. C.R.S. 30-11-101 (1)(k) states: To coordinate, pursuant to 43 U.S.C. sec. 
1712, the "National Environmental Policy Act of 1969", 42 U.S.C. sec. 4321 et seq., 40 U.S.C. sec. 3312, 
16 U.S.C. sec. 530, 16 U.S.C. sec.1604, and 40 CFR parts 1500 to 1508, with the United States secretary 
of the interior and the United States secretary of agriculture to develop land management plans that 
address hazardous fuel removal and other forest management practices, water development and 
conservation measures, watershed protection, the protection of air quality, public utilities protection, 
and private property protection on federal lands within such county's jurisdiction. 
 
2. The Board of County Commissioners of Gunnison County holds itself available immediately, in 
the short term, and long term to participate in agreements pursuant to C.R.S. 30-11-101(1)(k) and 
applicable federal law to ensure that Gunnison County fosters the necessary Gunnison County planning 
and land use regimes and efforts. 
 
XVIII. The Gunnison Sage Grouse Is Not a “Threatened Species” Under the ESA. 
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Congress passed the ESA in 1973 “to provide a means whereby the ecosystems upon which endangered 
species and threatened species depend may be conserved, (and) to provide a program for the 
conservation of such endangered species and threatened species.”  16 U.S.C. §1531(b). “The 
term ‘endangered species’ means any species which is in danger of extinction throughout all or a 
significant portion of its range…” Id. §1532(6). 

Neither the data, nor FWS policy, nor the law supports a conclusion that the Gunnison Sage-grouse is an 
“endangered species.” Saguache County also contends that the Gunnison Sage-grouse does not meet 
the definition of a “threatened species”. 

“The term ‘threatened species’ means any species which is likely to become an endangered species with 
the foreseeable future throughout all or a significant portion of its range.”  16 U.S.C. §1532(20).  A listing 
of the Gunnison Sage-grouse as “threatened” would not be warranted because the best available data 
and science does not establish a “likely” risk of the Gunnison sage-grouse becoming endangered within 
the “foreseeable” future. 

The word “likely” is not defined in the ESA or by regulation.  FWS most recently has interpreted the 
statutory reference to “likely” as having its “ordinary meaning” or “dictionary definition.”  Safari Club 
International, et al. v. Salazar, F.3d, 2013 WL 765059 (C.A.D.C.), Br. Of Appellees at  45-46. Black’s Law 
Dictionary defines “likely” to mean “probable…(i)n all probability…” 

The term “foreseeable” is not defined in the ESA or by regulation.  FWS determines what constitutes the 
“foreseeable” future on a case-by-case basis. See, e.g. 12-month Finding on a Petition to List the Siskiyou 
Mountains Salamander and Scott Bar Salamander as Threatened or Endangered, 73 Fed. Reg. 4380, 
4381 (Jan. 24, 2008) (defining the foreseeable future as 40 years). 

Given the risk of less than ½ of one percent, over the next 50 years, of extermination of the Gunnison 
Sage-grouse, there is not sufficient current data or science available to establish that is it “likely” that 
the Gunnison Sage- grouse will become an endangered species (e.g. a species which is in danger of 
extinction throughout all or a significant portion of its range) within the foreseeable future. 

SAGUACHE COUNTY CONCLUSIONS AND REQUESTS: 

The Saguache County Commissioners offer the following summary conclusions and requests for the 
consideration of the FWS as related to the proposed rules: 

1. The FWS should request of the District Court in WildEarth Guardians v. Salazar, 10-MC-00377
(D.DC.2001), that additional time be authorized for the Service making a final decision on the
proposed rules. This would permit the FWS a reasonable time period to consider submitted
comments, including those submitted following the release of the required economic impact
study, prior to making a well- reasoned decision on the proposed rules.

2. That an Environment Impact Study be conducted as required under the ESA prior to making a
decision on the proposed rules.

3. That FWS thoroughly review and provide deliberate consideration to the alternatives to the
proposed listing as presented in these comments as well as those presented in the submissions
of other Colorado and Utah Counties regarding the proposed rules.
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4. Adequately review the suggestions that the FWS made good faith errors in interpreting studies
and data relied on in the issuance of the proposed rules and that such error may have resulted
in a misapplication of the requirements of the ESA.

5. Review Saguache County’s contention that the Poncha Pass satellite population is not
genetically required or important to the survival of the species on a range-wide basis and may
not be a “historical” lek based on any clear scientific evidence. Further it is unlikely that the lek
will be naturally supplemented by the population of the Gunnison Basin regardless of a decision
to make a critical habitat designation.

6. Saguache County is again, as it has on a consistent basis, requesting input from FWS concerning
its current Land Use Regulations as to how they can be made more responsive to the protection
of the Gunnison Sage Grouse and other species.

7. The disproportional effect that the proposed rules will have on the citizens of Saguache County,
both as related to historical, social and economic factors if the proposed rules are enacted. This
is especially of concern in view of FWS proposed listing of the Willow Fly Catcher which would
also affect a significant amount of public and private land in the County.

8. The best available scientific and commercial data, including data endorsed by FWS, establishes
that the vast majority of the Gunnison Sage-grouse population will remain for the next fifty
years at a minimum; this defeats the agency’s decision to list the Gunnison Sage-grouse as
endangered and forecloses any attempt to list it as threatened. Therefore a determination of no
action is appropriate.






















































