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[bookmark: _DV_M5]AGREEMENT
THIS DEVELOPMENT AGREEMENT is made and entered into this _______ day of _______________, 20__ by and between the County of Saguache, State of Colorado (hereinafter the “County”), and Saguache Solar Energy, LLC, a Delaware limited liability company (hereinafter “Developer”), as the Developer of the Saguache Solar Energy Project (the “Project”).
Section 1.   [bookmark: _DV_M8][bookmark: _Toc152748471][bookmark: _Toc292983969][bookmark: _Toc309637255]RECITAL OF PREMISES, PURPOSE AND INTENT
[bookmark: _DV_M9][bookmark: _DV_M10]A.	As directed by County, Developer has submitted its 1041 Application (as hereinafter defined) to County for the issuance of a 1041 Permit (as hereinafter defined) authorizing construction of the Project (as hereinafter defined) in accordance with Chapter 13 of County’s Guidelines and Regulations for Areas and Activities of State Interest of the County of Saguache, State of Colorado, dated September 28, 1990.
[bookmark: _DV_M14]B.	Developer or its Affiliate has an option on certain real property located in Saguache County, Colorado, a portion of which Developer intends to use to develop a solar energy project which is more particularly described and shown in the 1041 Application and incorporated herein by reference. 
C.	All preliminary processing with regard to the 1041 Permit and this Agreement has been duly completed by County in conformance with all applicable laws, rules and regulations.  The Saguache County Board of County Commissioners, having given notice as required by applicable law, held a public meeting on ______________ [insert date or dates of public hearing] regarding the 1041 Permit and this Agreement.  At that hearing, the BOCC found that this Agreement and the 1041 Permit are consistent with County’s plans, policies and regulations, including the Saguache County Master Plan, that the requirements for approval of the 1041 Application as set forth in Section 13-306 of the 1041 Regulations have been met by Developer, and that the execution of this Agreement on behalf of County is in the public interest and is lawful in all respects.
[bookmark: _DV_M17][bookmark: _DV_M18][bookmark: _DV_M19]D.	County desires to enter into this Agreement to ensure that the land use impacts on public services in connection with the Project are mitigated, as limited to and further defined by the Agreement, to further the goals and values of the 1041 Regulations and the Saguache County Master Plan, to promote the health, safety and general welfare of County and its inhabitants, to minimize uncertainty in planning for and securing orderly development of the Project Site and surrounding areas, and to insure attainment of the maximum efficient utilization of resources within County in a way that provides the highest economic benefit and least fiscal cost to its citizens.  County has determined that the terms of this Agreement will provide for the orderly development of the Project, maximize the benefits that County and its residents will realize from the Project, and minimize any impacts that the Project will have on the residents and citizens of Saguache County.  
E.	Developer and County both recognize that additional permits and approvals will be required from County and from state and federal authorities before construction of the Project can commence.  Developer and County both wish to identify what additional permits and approvals will be required from County before construction of the Project can commence, and to minimize or eliminate any future uncertainty regarding the Project and Developer’s ability to proceed with construction and operation of the Project in accordance with the terms and conditions of the 1041 Permit. 
[bookmark: _DV_M21][bookmark: _DV_M23]NOW THEREFORE, for and in consideration of the foregoing recitals and of the mutual covenants and promises set forth herein, the parties hereby agree as follows:
Section 2.   [bookmark: _DV_M24][bookmark: _DV_M25][bookmark: _DV_M26][bookmark: _Toc152748472][bookmark: _Toc292983970][bookmark: _Toc309637256]DEFINITIONS
[bookmark: _DV_M27]For all purposes of this Agreement, except as otherwise expressly provided or unless the context otherwise requires, the following terms shall have the following meanings:
“Administrative Permits” shall mean the permits and approvals for the Project that will be issued by County subsequent to County’s approval of the 1041 Permit, as more particularly described in Section 5 of this Agreement.
[bookmark: _DV_M28]“Affiliate” means an entity, partnership or corporation which Developer controls, or in which Developer has a controlling interest or which controls Developer.
[bookmark: _DV_M29]“Agreement” means this Development Agreement, together with all addenda and exhibits incorporated by reference and all amendments which hereafter are duly entered into in accordance with the terms of this Agreement.
“Application” means any application submitted by Developer seeking the issuance or approval of an Administrative Permit or a Discretionary Approval in accordance with this Agreement, the Code, or the County Road Improvement Design Standards. 
[bookmark: _DV_M30][bookmark: _DV_M39]“BOCC” means the Saguache County Board of County Commissioners.
“CDOT” means the Colorado Department of Transportation.
[bookmark: _DV_M40][bookmark: _DV_M41]“Code” means the Saguache County Land Development Code adopted on April 4, 1988, as amended from time to time. 
“Conditional Use Permit” has the meaning assigned to it in Section 5.1 of this Agreement.
“Construction Permit” has the meaning assigned to it in Section 5.1 of this Agreement.
[bookmark: _DV_M42]“County” means the County of Saguache, State of Colorado, together with its successors and assigns.
“County Regulations” mean any and all rules, regulations, policies, standards, procedures, criteria, manuals and other references of County which are applicable to the design, construction, operation and maintenance of the Project and the activities of Developer pursuant to the 1041 Permit as they exist as of the Effective Date, including, but not limited to, the Code and the 1041 Regulations.
“County Road Access Permits” has the meaning assigned to it in Section 5.1 of this Agreement.
“County Road Overweight Vehicle Permits” has the meaning assigned to it in Section 5.1 of this Agreement.
“County Road Improvement Design Standards” means those standards for the design of roads, drainage, and other public infrastructure to be constructed by Developer in accordance with this Agreement and which are more particularly described on the attached Exhibit B.
[bookmark: _DV_M43]“Developer” means Saguache Solar Energy, LLC, as the Developer of the Project and Developer’s successors and assigns, if any, as permitted under the terms of Section 4.4 of this Agreement.
[bookmark: _DV_M46][bookmark: _DV_M47]“Discretionary Approval” means any County approval pertaining to the Project that is or may be required subsequent to the date of this Agreement that involves the exercise of factual or legal judgment by County. 
“Effective Date” means the effective date of a resolution or resolutions adopted by the BOCC that approves the 1041 Permit and this Agreement in accordance with the 1041 Application and the County Regulations.
[bookmark: _DV_M48][bookmark: _DV_M49][bookmark: _DV_M50]“Land Use Department” means the Saguache County Land Use Department.
“Land Use Director” means the Director of the Land Use Department, or the Director’s designee(s).
“Master Plan” means the Saguache County Master Plan adopted June 24, 2010, as amended from time to time.
[bookmark: _DV_M54][bookmark: _DV_M55][bookmark: _DV_M56]“Project” means the Saguache Solar Energy Project, as further described in the 1041 Application.
“Project Description” means the detailed description of the facilities and improvements that will comprise the Project, as further described in the 1041 Application.
“Project Site” means that certain real property on which the Project will be located, as further described in the 1041 Application and as generally described on the attached Exhibit A.
“Road Improvements” shall mean the improvements to County Road G, State Highway 17 and Highway 285 identified in the Traffic Study and more particularly described in Section 8.5 of this Agreement.
[bookmark: _DV_M57]“Road Supervisor” means the Supervisor of County’s Road and Bridge Department.
“Site Plan” means the conceptual site plan for the Project included in the 1041 Application.
“Traffic Study” means the Saguache County Energy Project Traffic Impact Study dated May 2011, including all figures, attachments and exhibits, prepared by Felsburg, Holt & Ullevig, FHU Reference No. 11-022-010, finally approved by County and attached to the 1041 Application. 
[bookmark: _DV_M58][bookmark: _DV_M60]“Uniform” means applicable throughout the County.
“1041 Application” shall mean the final application for a 1041 Permit first submitted to County by Developer on October 17, 2011, together with any addenda, modifications or supplements thereto.
“1041 Permit” shall mean a permit issued by County authorizing construction of the Project in accordance with the 1041 Regulations.
“1041 Regulations” shall mean the Guidelines and Regulations for Areas and Activities of State Interest of the County of Saguache, State of Colorado, approved September 28, 1990.
Section 3.   [bookmark: _DV_M61][bookmark: _DV_M62][bookmark: _DV_M63][bookmark: _Toc152748473][bookmark: _Toc292983971][bookmark: _Toc309637257]GENERAL PURPOSE AND INTENT
[bookmark: _DV_M64]This Agreement is predicated upon the following facts and findings:
3.1 [bookmark: _DV_M65][bookmark: _Toc309637258]County Intent.  
County desires to enter into this Agreement as permitted by law to provide for public services, public uses and impact mitigation, to promote the health, safety and general welfare of the County and its inhabitants, to minimize uncertainty in planning for and securing orderly development of the Project and surrounding areas, to insure attainment of the maximum efficient utilization of resources within the County in a way that provides the highest economic benefit and least fiscal cost to its citizens, and to reasonably mitigate the impacts that the Project will have on the citizens and lands of Saguache County.
3.2 [bookmark: _DV_M67][bookmark: _Toc309637259]Developer Intent.  
Developer desires to enter into this Agreement to obtain assurances that Developer may construct and operate the Project as described in this Agreement and in the 1041 Permit, and to identify any and all further Administrative Permits and Discretionary Approvals that will be required from County in order to commence construction of the Project and thereafter commence operations upon completion of construction.  Developer is additionally willing to enter into this Agreement in order to identify those certain public services, facilities and infrastructure to be provided by Developer in connection with the development of the Project and to clarify the applicability of certain provisions of the Code to the Project.  The Developer’s decision to undertake additional expenses to design, engineer, and commence development of the Project is based on the commitment that Developer will have the right to proceed with the Project in accordance with the 1041 Application and this Agreement. 
3.3 [bookmark: _DV_M68][bookmark: _DV_M69][bookmark: _Toc309637260]Incorporation of Recitals.  
The foregoing recitals shall be deemed true and correct in all respects with respect to this Agreement and shall serve as the basis for the interpretation of this Agreement. 
Section 4.   [bookmark: _DV_M70][bookmark: _DV_M71][bookmark: _Toc152748474][bookmark: _Toc292983972][bookmark: _Toc309637261]GENERAL PROVISIONS
4.1 [bookmark: _Toc152748475][bookmark: _Toc292983973][bookmark: _Toc309637262]Binding Agreement.
[bookmark: _DV_M72]This Agreement shall be valid and binding on Developer and County as of the Effective Date, and on and after the Effective Date shall be binding on and inure to the benefit of the parties hereto and their successors and assigns, including any future and subsequent owners of the Project Site.  In the event that County fails to adopt a resolution approving the 1041 Permit, this Agreement shall be void and of no force and effect.
4.2 [bookmark: _DV_M73][bookmark: _DV_M74][bookmark: _DV_M77][bookmark: _Toc152748480][bookmark: _Toc292983974][bookmark: _Toc309637263]Conflicting Federal or State Rules.
[bookmark: _DV_M84][bookmark: _DV_M85]In the event that any conflicting federal or state laws or regulations, enacted after the Effective Date, prevent or preclude compliance with one or more provisions of this Agreement or require changes in plans, maps or permits approved by County, this Agreement shall remain in full force and effect as to those provisions not affected.
4.3 [bookmark: _DV_M86][bookmark: _DV_M87][bookmark: _Toc152748481][bookmark: _Toc292983975][bookmark: _Toc309637264]Cooperation in Performance.
The parties hereto agree to cooperate with each other in good faith and to take such additional actions, including the execution and delivery of documents and instruments or the issuance of Discretionary Approvals, as may be necessary or appropriate to fully effectuate and carry out the terms, provisions, purposes and intent of this Agreement.  Without limiting the foregoing, County agrees that it will not object to any applicable federal and state approvals required for the Project without first notifying and consulting with Developer concerning its objection, and that no such objection shall be in contradiction of any prior Discretionary Approvals given by County to Developer, including without limitation the 1041 Permit.  Any Discretionary Approval required from County for development of the Project shall not be unreasonably withheld from the Developer.  No Discretionary Approval that would be consistent with or entailed by the 1041 Permit will be withheld from Developer at any time.
4.4 [bookmark: _Toc152748482][bookmark: _Toc292983976][bookmark: _Toc309637265]Assignment.
Following the Effective Date, this Agreement shall run with the Project Site and benefit the Project Site, and any successors in interest to Developer’s interest in the Project Site shall be bound by and receive the benefits of this Agreement.  Developer shall provide County with written notice of any transfer or assignment of Developer’s rights or obligations under this Agreement.  Following the delivery of such notice Developer shall be released from any further obligations under this Agreement, provided, however, that at the time of the assignment, the assignee of Developer’s rights and obligations under this Agreement shall not be subject to any active enforcement proceedings related to violations of the Saguache County Land Use Code.  The foregoing notwithstanding, Developer has full discretion to assign, transfer or encumber this Agreement and the rights and obligations of Developer under this Agreement to an Affiliate, and in connection with financing transactions related to the Project, without notice to County.
4.5 [bookmark: _Toc152748483][bookmark: _Toc292983977][bookmark: _Toc309637266]Amendment of Agreement.  
This Agreement may only be amended or modified upon the mutual written consent of the parties hereto.  
4.6 [bookmark: _Toc152748485][bookmark: _Toc292983978][bookmark: _Toc309637267]Binding Effect of Agreement.  
The burdens and benefits of this Agreement shall run with the Project Site and shall inure to the parties’ respective successors in interest and the Project Site.
4.7 [bookmark: _Toc152748486][bookmark: _Toc292983979][bookmark: _Toc309637268]Relationship of Parties.  
It is understood that the contractual relationship between County and Developer is such that Developer is not an agent of County for any purpose, and County is not an agent of Developer for any purpose.
4.8 [bookmark: _Toc152748487][bookmark: _Toc292983980][bookmark: _Ref292988030][bookmark: _Toc309637269]No Obligation to Construct.
County acknowledges that Developer shall have no obligation to construct the Project and shall have no liability to County under this Agreement or to any other party in the event Developer fails to develop the Project.  Further, County acknowledges that the project may be developed in phases to account for market conditions, and nothing in this Agreement shall obligate Developer to construct the entire Project as set forth in the 1041 Application.  The foregoing notwithstanding, if Developer commences all or any phase of the Project, Developer shall be required to construct the Road Improvements and other public improvements required to serve the Project in accordance with this Agreement.
4.9 [bookmark: _Toc309637270]Entire Agreement.
This Agreement constitutes the entire understanding and agreement of the parties.  This Agreement integrates all of the terms and conditions mentioned herein or incidental hereto and supersedes all negotiations or previous agreements between the parties with respect to all or any part of the subject matter hereof.
4.10 [bookmark: _Toc152748488][bookmark: _Toc292983981][bookmark: _Toc309637271]Waivers.  
All waivers of the provisions of this Agreement must be in writing and signed by the appropriate officers of County and/or Developer, as the case may be.
4.11 [bookmark: _Toc152748490][bookmark: _Toc292983982][bookmark: _Toc309637272]Headings; Exhibits; Cross References.  
The recitals, headings and captions used in this Agreement are for convenience and ease of reference only and shall not be used to construe, interpret, expand or limit the terms of this Agreement.  All exhibits attached to this Agreement are incorporated herein by the references contained herein.  Any term used in an exhibit hereto shall have the same meaning as in this Agreement unless otherwise defined in such exhibit.  All references in this Agreement to sections and exhibits shall be to sections and exhibits to this Agreement, unless otherwise specified.
4.12 [bookmark: _Toc152748507][bookmark: _Toc292983992][bookmark: _Toc309637273]Notices.  
All notices required by this Agreement shall be sent in accordance with Section 10.  
4.13 [bookmark: _DV_M132][bookmark: _Toc152748508][bookmark: _Toc292983993][bookmark: _Toc309637274]Applicable Laws.  
This Agreement shall be construed and enforced in accordance with the laws of the State of Colorado.  
Section 5.   [bookmark: _DV_M88][bookmark: _DV_M89][bookmark: _Toc152748492][bookmark: _Toc292983983][bookmark: _Toc309637275][bookmark: _DV_M90]PLANNING, DEVELOPMENT AND 
MAINTENANCE OF THE PROJECT
5.1 [bookmark: _DV_M91][bookmark: _DV_M92][bookmark: _DV_M93][bookmark: _DV_M94][bookmark: _DV_M98][bookmark: _DV_M99][bookmark: _DV_M113][bookmark: _DV_M117][bookmark: _Toc292983986][bookmark: _Ref292988371][bookmark: _Toc309637276]Processing of Applications for Administrative Permits.
County and Developer acknowledge that prior to commencement of construction on the Project, no more than six additional Administrative Permits and/or Discretionary Approvals will be required from County to construct the Project, which are: (i) a Construction Permit or Permits to be issued by County in accordance with Article XIII of the Code (“Construction Permit”); (ii) a Conditional Use Permit to be issued in accordance with Section IV.2.1.2 of the Code (“Conditional Use Permit”); (iii) County Road Access Permits providing access to the Project Site from adjacent County roads to be issued in accordance with County Regulations (“County Road Access Permits”); (iv) access to County roads and rights-of-way for the purpose of installing a pipeline or pipelines for the delivery of water to the Project Site, and for the construction of Road Improvements as more particularly described in Sections 8.3 and 8.5 of this Agreement; (v) vacation of County rights-of-way within the Project Site; and (vi) County Road Overweight Vehicle Permits to be issued in accordance with County Regulations (“County Road Overweight Vehicle Permits”).  County represents and warrants to Developer that no other Administrative Permits or Discretionary Approvals will be required from County for the Developer to commence construction of the Project and thereafter complete and operate the Project.  County acknowledges the Developer’s desire to have timely review of any and all Applications for the Administrative Permits and Discretionary Approvals, and County shall expeditiously process and issue any such Applications, as applicable.  County shall not require a public hearing for any Administrative Permit or Discretionary Approval contemplated herein except as may be specifically required by the Code.  The processing of specific Administrative Permits and Discretionary Approvals is described below.  To the extent that any of the provisions of this Section 5 conflict with the provisions of the Code or the County Regulations, this Section 5 shall control.
[bookmark: _Toc309637277]Construction Permit or Permits.
Prior to commencing construction of the Project, Developer shall obtain a Construction Permit or Permits from County in accordance with Article XIII of the Code.  County acknowledges that the Project may be built in one or more phases, and as a result more than one Construction Permit may be requested.  The following provisions shall apply to the issuance of all Construction Permits for the Project:
County and Developer both acknowledge and agree that the County fee schedule as set forth in the Code is not intended to apply to a project of this nature and size.  As a result, County agrees that in lieu of the methodology set forth in the fee schedule, Developer shall pay a one-time Construction Permit fee in the amount of $50,000 at the time the first Construction Permit is issued for the Project.  The one-time Construction Permit fee shall be in lieu of and in full satisfaction of any and all fees charged by County for the issuance of any Construction Permits required by County including, but not limited to, any application fees, permit fees, review fees, or any other fees, charges or costs charged or assessed by County with respect to the review, approval or issuance of any Construction Permits for the Project.
County acknowledges that the requirements for submittal of a sketch plan as part of the application for a Construction Permit, as set forth in Section XII.4.1.7 of the Code, has been satisfied by Developer’s submittal, and County’s approval, of a Site Plan for the Project as set forth in the 1041 Application.
Due to the complex nature of the Project, County agrees that all Construction Permits issued for the Project shall have a four year life, such that any work authorized by such Construction Permit must be completed within four years from the date of issue, subject to Developer’s right to request an extension in accordance with Section XII.4.1 of the Code.
Developer shall construct the Project in conformance with current State electrical, plumbing, gas, and sewage regulations, as described in Section XIII.2 of the Code.  
County agrees that the materials submitted to and approved by County in the 1041 Application are sufficient to satisfy the requirements set forth in Sections XIII.4.1.2 through XIII.4.1.5 of the Code, as well as Sections XIII.4.1.7 through XIII.4.1.10 of the Code and that no additional submittals will be required as a condition to issuance of any Construction Permits for the Project. 
[bookmark: _Toc309637278]County Road Access Permit.
Developer acknowledges that the Project shall require the construction of a new access or accesses onto Saguache County Road G and construction of the Road Improvements as further described in Section 8.5(b).  Prior to the construction of such accesses and the Road Improvements, a County Road Access Permit in the form of Exhibit C shall be required.  Developer shall follow the applicable County Road Improvement Design Standards set forth in Exhibit B and shall submit plans for the construction of any improvements within the right-of-way for County Road G to County for review in accordance with the requirements of Exhibit B.  County agrees that its review of such plans shall be limited to a determination that any improvements that are located within the County right-of-way comply with the County Road Improvement Design Standards, and that Developer shall be entitled to proceed with the construction of any improvements that are consistent with the 1041 Permit.  County acknowledges that the County road acceptance standards contained in Article III of the Code are intended to apply to the dedication and construction of new County roads and shall not be applicable to the Project.
County hereby agrees that the “Construction Season” limitations set forth in Section 18 of Exhibit C shall not apply to the Project.
For the purpose of calculating the County Road Access Permit fee, County further agrees to use the calculations set forth in the Traffic Study for the Project’s operational conditions, which determined that the Project will generate approximately 250 vehicle trips per day once the Project is complete.  County’s methodology for calculating the County Road Access Permit fee as set forth in Exhibit C provides that a project generating 250 trips per day would be charged ((250 / 8 ) x $100) $3,125.  The 1041 Application contemplates a single access point along County Road G.  In recognition of these findings, together with consideration of the expected temporary construction workforce impact, County agrees that Five Thousand Dollars ($5,000) shall be the fee for the County Road Access Permit.  County shall not require any further County Road Access Permit fees from Developer for the Project.  
[bookmark: _Ref309231126][bookmark: _Toc309637279]Access to County Rights-of-Way. 
As described in the 1041 Application, Developer intends to construct a water pipeline within the County right-of-way for County Road 56.  Developer shall submit an Application for an access permit in the form of Exhibit C for the water pipeline, and County’s review of the Application shall be limited to a determination that installation of the water pipeline complies with the applicable provisions of the County Road Improvement Design Standards.  Fees for the water pipeline access permit shall be calculated using the “Road Cut and Right of Way Permits” section found on page 7 of Exhibit C.  Insofar as the proposed water line would transverse three improved roadways and extend a distance of approximately two miles, Developer shall pay a permit fee of One Thousand Dollars ($1,000) at the time the Application is submitted.  County shall not require any further fees or permits with respect to the water pipeline described in the 1041 Application.
[bookmark: _Toc309637280]County Right-of-Way Vacations.
As more particularly described in the 1041 Application, the Project Site contains several unimproved section line rights-of-way that have been reserved by County.  County agrees that it shall vacate these rights-of-way on the Project Site (but not, for avoidance of doubt, adjacent to and/or along the Project Site boundary), and shall within ninety (90) days of the Effective Date or the completion of the surveys described in this section, whichever is later, adopt a resolution to vacate such rights-of-way in accordance with the terms and provisions of Colorado Revised Statutes § 43-2-303.  Developer shall provide for and bear the costs of any survey required in connection with the vacation of such County rights-of-way.  At such time as the Project’s useful life has been exhausted and reclamation has occurred in accordance with the 1041 Permit, and upon the written request of County, Developer shall cooperate with County to re-establish such rights-of-way within the Project Site.  County shall not require any further fees or permits with respect to these County right-of-way vacations.  Developer’s obligations under this section shall terminate if County has not submitted a written request for reconveyance of some or all of the vacated rights-of-way within 90 days after the completion of all reclamation activities.
[bookmark: _Toc309637281]County Road Overweight Vehicle Permits.
County shall issue County Road Overweight Vehicle Permits in connection with the Project in accordance with Exhibit D.  County shall not require any further fees or permits to allow vehicles related to the Project to utilize County Road G or any other County roads, as long as Developer has performed in accordance with Section 8.5 of this Agreement.
[bookmark: _Toc309637282]County Conditional Use Approval.
County and Developer acknowledge that the Project Site is located within that portion of the County which is zoned Agricultural District (A), and that Section IV.2.1.2 of the Code states that electric generation stations, and any vertical structure exceeding forty feet in height, must be approved as a conditional use.  Section 1-106(4) of the 1041 Regulations further provide that the 1041 Regulations are to be applied in addition to, and not in lieu of, the Code.  Prior to the commencement of construction on the Project, Developer shall obtain a Conditional Use Permit from County for the Project in accordance with the provisions of Section IV.7 of the Code, provided that the following conditions will pertain to each procedure:
County shall accept Developer’s 1041 Application in full satisfaction of the application requirements for a Conditional Use Permit as set forth in Section IV.7.2 of the Code.  By its approval of the 1041 Application, and provided that Developer complies with the terms and conditions of the 1041 Permit, County agrees that it has determined that the Project complies with Section IV.8.4.2 of the Code, and with Section IV.5 of the Code relating to Industrial Development.  County agrees that in light of the extensive public process that was provided prior to issuance of the 1041 Permit and consistent with the requirements of Section IV.8.3.4 of the Code, no public hearings will be required prior to issuance of the conditional use approval.
County shall process Developer’s request for a Conditional Use Permit as expeditiously as possible, and no further fees shall be due from Developer in connection with the application, review or issuance of the Conditional Use Permit.
[bookmark: _Toc309637283]Applicability of Other Permits.
County hereby agrees that no other Administrative Permits or Discretionary Approvals will be required for the Project from County, except as set forth in this Agreement.  County will not require any other permits or development approvals with respect to zoning, building codes, County’s Solar Energy Facilities Guidelines, or any other standards, unless those standards are included in this Agreement or the 1041 Permit.  This does not release Developer from Developer’s obligations to comply with relevant State or Federal requirements.
Section 6.   [bookmark: _DV_M118][bookmark: _DV_M119][bookmark: _Toc152748501][bookmark: _Toc292983988][bookmark: _Toc309637284]REVIEW
6.1 [bookmark: _DV_M121][bookmark: _Toc152748502][bookmark: _Toc292983989][bookmark: _Toc309637285]Frequency of Reviews; Biennial Review.  
Pursuant to Section 2-404 of the 1041 Regulations, Developer is required to submit annual reports to County detailing any and all activities of Developer pursuant to the 1041 Permit including, but not limited to, a showing that Developer has complied with all conditions of the 1041 Permit.  Developer shall not be required to submit an annual report to County until it commences construction on the Project or until February 1, 2013, whichever occurs first, and shall thereafter submit an annual report on the date which is one year after the date on which the prior year’s annual report was submitted.  The requirement to submit an annual report shall terminate at such time as all conditions of the 1041 Permit have been fulfilled and the obligations of Developer under this Agreement have been fully performed.  In the event that Developer fails to submit an annual report, Developer shall not be in default of this requirement until County shall provide Developer with a written request for the annual report and Developer shall have a period of thirty (30) days subsequent to receipt of such notice to prepare and submit an annual report to County.  
6.2 [bookmark: _DV_M123][bookmark: _Toc152748503][bookmark: _Toc292983990][bookmark: _Toc309637286]Opportunity to be Heard.  
The report required by this Section shall be considered solely by the BOCC in accordance with Section 2-404(2) of the 1041 Regulations.  County and Developer shall each be permitted an opportunity to be heard orally and in writing before the BOCC regarding performance of the parties under this Agreement.
6.3 [bookmark: _DV_M129][bookmark: _Toc152748505][bookmark: _Toc292983991][bookmark: _Toc309637287]Unavoidable Delay, Extension of Time.  
Neither party hereunder shall be deemed to be in default, and performance shall be excused, where delays or defaults are caused by war, insurrection, strikes, walkouts, riots, floods, earthquakes, fires, casualties, acts of God, restrictions imposed or mandated by governmental entities, failure of governmental agencies (other than County) to perform acts or deeds necessary to the performance of this Agreement, enactment of conflicting state or federal laws or regulations, new or supplementary environmental regulations, litigation, or similar matters beyond the control of the parties (“Force Majeure”).  Any party asserting a Force Majeure delay shall provide the other party with a written notice of the Force Majeure, which notice shall include a description of the facts and circumstances causing the Force Majeure.  If written notice of a Force Majeure is given to County within sixty (60) days after the commencement of a Force Majeure, an automatic extension of time, unless otherwise objected to by County within thirty (30) days of such written notice, shall be granted coextensive with the period of the Force Majeure, or longer as may be required by circumstances or as may be subsequently agreed to between County and Developer.  In addition, nonperformance of a party hereunder shall be excused if the failure of the other party to perform under this Agreement actually causes such nonperformance.
Section 7.   [bookmark: _DV_M130][bookmark: _DV_M131][bookmark: _Toc292983994][bookmark: _Toc309637288]DEFAULT
7.1 [bookmark: _DV_M124][bookmark: _Toc152748504][bookmark: _Toc292983995][bookmark: _Toc309637289]General Provisions-Default.  
(a) In the event of any noncompliance with any provision of this Agreement, the party alleging such noncompliance shall deliver to the other party a notice of default which shall be effective upon receipt as set forth in Section 10 of this Agreement.  The notice of default shall specify the nature of the alleged default and the manner and period of time in which the default may be satisfactorily corrected, which, except in the case of an emergency, shall not be less than twenty (20) calendar days, and during which period the party alleged to be in default shall not be considered in default for the purposes of institution of legal proceedings.  Such cure period shall not exceed ninety (90) days, provided however, if a longer cure period is required due to the nature of the default, the cure period shall be extended to such longer period of time as may be reasonably required to effectuate a cure, provided that the noncompliant party shall take steps to commence a cure within the ninety (90) day period.  If the default is corrected within the cure period, then no default shall exist and the noticing party shall take no further action.  If the default is not corrected within the applicable cure period, the party charging noncompliance shall have the right to take whatever actions, at law or equity, that it determines appropriate to enforce performance and observation of any obligation, agreement or covenant of the defaulting party.  In any such action, the prevailing party shall be awarded its reasonable attorneys’ fees and litigation costs from the other party.  The provisions of this Section 7.1(a) shall not apply to any violation of the 1041 Permit, which shall be addressed in accordance with applicable provisions of the 1041 Regulations.
(b) [bookmark: _DV_M125][bookmark: _DV_M128]Waiver.  Failure or delay in giving notice of default shall not constitute a waiver of any default.  Except as otherwise expressly provided in this Agreement, any failure or delay by any party in asserting any of its rights or remedies in respect of any default shall not operate as a waiver of any default or any such rights or remedies, or deprive such party of its right to institute and maintain any actions or proceedings that it may deem necessary to protect, assert, or enforce any of its rights or remedies.
Section 8.   [bookmark: _DV_M133][bookmark: _DV_M134][bookmark: _Toc292983996][bookmark: _Toc309637290]INFRASTRUCTURE OBLIGATIONS AND 
LAND USE MITIGATION MEASURES
8.1 [bookmark: _DV_M135][bookmark: _Toc152748510][bookmark: _Toc292983997][bookmark: _Toc309637291][bookmark: _GoBack]Generally.
(a) Developer shall provide the infrastructure and land use mitigation measures only as described in this Section 8 and in the 1041 Permit.
(b) County acknowledges that certain rights-of-way and easements outside the boundaries of the Project may be necessary for development and construction of the Project.  County shall cooperate (including, if applicable, being the applicant for state and federal approvals) with Developer (at Developer’s cost and expense) in obtaining such necessary rights-of-way and easements, so as not to delay development and construction of the Project.  In the event the parties are unable to obtain the necessary right-of-way or easement in the time or manner consistent with the Developer’s obligation to complete the improvement, County and Developer may agree to adjust the timeline, or the location or design of the improvement.  In the alternative to the extent consistent with the 1041 Application, the Developer may proceed with the development and use of an alternative right-of-way or easement approved by County.
(c) In consideration of the commitments made by Developer in the 1041 Application, and the substantial property tax revenue that will be generated by the Project once it becomes operational, County has determined that no impact fees will be assessed against the Project pursuant to Article XII of the Code.  Provided that the Project complies with the terms and conditions of the 1041 Permit and this Agreement, no variances will be required in accordance with Article VIII of the Code prior to the commencement of construction of the Project.
8.2 [bookmark: _Toc292983998][bookmark: _Toc309637292][bookmark: _Toc152748512]Emergency Services. 
Prior to commencement of construction of the Project, Developer shall prepare and submit to County for review the emergency response plan as contemplated in the 1041 Application.  In recognition of the lack of impacts on County facilities and personnel, Developer shall have no further obligations, financial or otherwise, associated with the provision of Emergency Services by County or any other jurisdiction providing emergency service to the Project Site.
8.3 [bookmark: _DV_M141][bookmark: _DV_M149][bookmark: _DV_M150][bookmark: _DV_M151][bookmark: _DV_M152][bookmark: _Toc152748515][bookmark: _Toc292983999][bookmark: _Toc309637293]Water.
[bookmark: _DV_M153]The parties acknowledge that the Developer will develop a water supply that is adequate to serve the Project.  Developer shall inform County of all applications it files for state approval of the appropriation and use of water for the Project.  County acknowledges that Developer’s current water supply plans for the Project include the construction of an approximately ____ mile pipeline bringing a renewable surface water supply to the Project.  Approximately _____ miles of this pipeline will be located within the County, the majority of which will be located on County road rights-of-way and installed in accordance with the County Road Improvement Design Standards.  County agrees that no additional County approvals or permits will be required for Developer to construct the water pipeline, except for the issuance of a County right-of-way permit in accordance with Section 5.4 of this Agreement.
8.4 [bookmark: _DV_M154][bookmark: _DV_M155][bookmark: _Toc152748516][bookmark: _Toc292984000][bookmark: _Toc309637294]Sanitary Sewer.
[bookmark: _DV_M156]As further described in the 1041 Application, Developer shall provide sanitary sewer system facilities as needed to provide service to the Project.  Developer shall be solely responsible for compliance with all state, federal and local laws and regulations with regard to the provision of sanitary sewer facilities and County shall have no obligations, financial or otherwise, associated with obtaining the construction or maintenance of sanitary sewer facilities or the acquisition of rights-of-way, permits, easements, or other interests not owned by Developer necessary to construct any sanitary sewer required to serve the Project.  
8.5 [bookmark: _DV_M157][bookmark: _DV_M158][bookmark: _Toc152748517][bookmark: _Toc292984001][bookmark: _Toc309637295]Transportation.
(a) [bookmark: _DV_M159][bookmark: OLE_LINK1][bookmark: OLE_LINK2]Haul Routes.  Developer will take commercially reasonable steps to ensure that all heavy construction vehicles  accessing the Project shall only use the following roads for access to the Project site:
(1) County Road G;
(2) State Highway 17; and
(3) Highway 285.
(b) [bookmark: _DV_M160][bookmark: _DV_M161][bookmark: _DV_M162][bookmark: _DV_M163][bookmark: _DV_M164][bookmark: _DV_M165][bookmark: _DV_M166][bookmark: _DV_M167][bookmark: _DV_M168][bookmark: _DV_M169]Road Improvements.  Developer shall cause the following Road Improvements that have been identified in the Traffic Study to be constructed in accordance with plans and specifications that have been prepared in accordance with the County Road Improvement Design Standards and plans that have been reviewed by County at the time of issuance of a County Road Access Permit in accordance with Section 5.3.  Upon completion of the Road Improvements by Developer and confirmation by County that the Road Improvements have been completed by Developer in accordance with the approved plans and specifications, the Road Improvements shall be dedicated to and accepted for maintenance by County.  The foregoing notwithstanding, following acceptance of the Road Improvements by County, Developer shall, during the period of time that Developer is constructing the Project, repair, at no expense to County, any damage to the Road Improvements beyond normal wear and tear, that is caused by Developer and its agents, employees, contractors and subcontractors in connection with construction of the Project.  As further described in Section 5.3, County agrees that the requirements set forth in Article III (County Road Acceptance Standards) of the Code shall not apply to the Road Improvements.
(1) County Road G.  To ensure that County Road G can serve the traffic loading that is anticipated during construction of the Project, Developer will pave the full length of County Road G from the end of the existing pavement approximately two miles east of US Highway 285 to the intersection of County Road G with State Highway 17.  Developer shall commence the preparation of plans for the required improvements to County Road G at such time as traffic generated by the Project on County Road G exceeds ____ trips per day, and the improvements to County Road G shall be complete before the traffic generated by the Project on County Road G exceeds ____ trips per day, or one year after the plans for the improvements to County Road G have been approved by County, whichever occurs last.  All improvements to County Road G shall be in accordance with construction plans and specifications that have been approved by County in accordance with Section 5.3 and, to the extent required, by CDOT.
(2) County Road G/State Highway 17 Intersection Improvements.  Developer shall install a turn lane from northbound State Highway 17 onto westbound County Road G in accordance with plans and specifications that have been approved by County in accordance with Section 5.3 and by CDOT.  Developer shall commence the preparation of plans for such improvements at such time as traffic generated by the project from northbound Highway 17 to County Road G exceeds ____ movements per day, and shall be complete before such Project-generated turn movements exceed ____ movements per day, or one year after the plans for the improvements to the County Road G, Highway 17 intersection have been approved by both County and CDOT, whichever occurs last.  Unless otherwise agreed to by CDOT, the northbound turn lane shall comply with all applicable requirements of the Colorado State Highway Access Code and shall be approximately 1,000 feet in length including an 800 foot deceleration lane with a 300 foot taper and a 200 foot long storage lane.
8.6 [bookmark: _Toc152748519][bookmark: _Toc292984002][bookmark: _Toc309637296]Assurance for Completion of Road Improvements.  
Developer’s failure to construct the Road Improvements in accordance with Section 8.5 shall be deemed a violation of the 1041 Permit and subject the Developer to potential enforcement proceedings in accordance with Section 2-403 of the 1041 Regulations.  Except as set forth in this Agreement, Developer shall have no further obligation to County, financial or otherwise, towards the completion of the road improvements or for any other improvements to County roads.  
8.7 [bookmark: _Toc309637297]Limitation on Developer’s Obligations
Except for the payment of applicable sales, use and property taxes (less allowable reductions and abatements), Developer shall have no obligation to participate in, pay, contribute or otherwise provide any further exactions, including assessments or fees, or to provide facilities or improvements beyond those specifically identified by this Agreement.  
Section 9.   [bookmark: _DV_M170][bookmark: _Toc292984004][bookmark: _Toc152748520][bookmark: _Toc309637298][bookmark: _DV_M171][bookmark: _DV_M173][bookmark: _DV_M174][bookmark: _DV_M175][bookmark: _DV_M176][bookmark: _DV_M177][bookmark: _DV_M178][bookmark: _DV_M179][bookmark: _DV_M180]EMPLOYMENT
The parties agree that the provision of employment opportunities for local and County residents will assist in mitigating the impacts of the Project, and acknowledge that the Developer has an incentive to hire local or County residents.  Developer will conduct public meetings in the Town of Center to provide information about employment opportunities relating to the Project: 1) at least twice prior to commencement of construction; and 2) at least twice prior to commencement of operations.  Developer further agrees to consult with the Trinidad State Junior College, the Center Joint School District, and the Sangre de Cristo School District to assist with the design of a curriculum to train potential employees for the Project. 
Section 10.   [bookmark: _DV_M181][bookmark: _DV_M182][bookmark: _DV_M183][bookmark: _DV_M184][bookmark: _DV_M185][bookmark: _DV_M186][bookmark: _Toc152748522][bookmark: _Toc292984006][bookmark: _Ref292988317][bookmark: _Ref292988333][bookmark: _Toc309637299]NOTICES/RECORDATION
10.1 [bookmark: _Toc309637300]Notice. 
All notices, demands and correspondence required or provided for under this Agreement shall be in writing and delivered in person or mailed by a nationally recognized overnight delivery service or certified mail, postage prepaid, return receipt requested.  Notices shall be addressed as follows:

	To County:
	Saguache County, Colorado
Attn: 			
P.O. Box 655
Saguache, CO  81149

with a copy to:

Benjamin F. Gibbons
County Attorney
Gibbons & Associates PC
800 1st Avenue
Monte Vista, CO  81144-1402

	
	

	To Developer:
	Saguache Solar Energy, LLC 
Attn: Adam Green
2425 Olympic Blvd., Suite 500E
Santa Monica, CA  90404


	
	with a copy to:

James B. Borgel, Esq.
Holland & Hart LLP
555 17th Street, Suite 3200
Denver, CO  80202



[bookmark: _DV_M188][bookmark: _DV_M189][bookmark: _DV_M190][bookmark: _DV_M191][bookmark: _DV_M192][bookmark: _DV_M193][bookmark: _DV_M194]Either party may change its address and/or contact persons by giving notice in writing to the other and thereafter notices, demands and other correspondence shall be addressed and transmitted to the new address.  Notices given in the manner described shall be deemed delivered on the day of personal delivery or the date delivery of mail is first attempted.
10.2 [bookmark: _Toc309637301]Recording.  
Promptly after the Effective Date, County shall record an executed original of this Agreement in the office of the Saguache County Clerk and Recorder.  Upon completion of the performance of this Agreement, or its earlier expiration, revocation or termination, a statement evidencing said completion, revocation or termination shall be signed by the appropriate officers of County and Developer and shall be recorded in the office of the Saguache County Clerk and Recorder. 
Section 11.   [bookmark: _DV_M195][bookmark: _Toc152748523][bookmark: _Toc292984007][bookmark: _Toc309637302]SEVERABILITY OF TERMS
If any term or other provision of this Agreement is held to be invalid, illegal or incapable of being enforced by any rule of law or public policy, all other conditions and provisions of this Agreement shall nevertheless remain in full force and effect, provided that the invalidity, illegality or unenforceability of such terms does not materially impair the parties’ ability to consummate the transactions contemplated hereby.  If any term or other provision is invalid, illegal or incapable of being enforced, the parties hereto shall, if possible, amend this Agreement so as to achieve the original intention of the parties.
Section 12.   [bookmark: _DV_M196][bookmark: _Toc152748524][bookmark: _Toc292984008][bookmark: _Toc309637303]DURATION OF AGREEMENT
After the Effective Date, this Agreement shall continue in full force and effect until such time as all of the obligations of Developer and County have been fully performed, provided, however, that at any time prior to the commencement of construction of the Project Developer shall have the right to terminate this Agreement upon written notice to County, provided that Developer shall also simultaneously consent to the termination of the 1041 Permit.
[bookmark: _Toc309637304]COUNTERPARTS
This Agreement may be executed in counterparts, each of which shall constitute an original and which together shall constitute one and the same document.

Signatures appear on next page.


[bookmark: _DV_M199]IN WITNESS WHEREOF, this Agreement has been executed by the parties on the day and year first above written.
	
	DEVELOPER:  

SAGUACHE SOLAR ENERGY, LLC, a Delaware limited liability company


By: 	
Name: 	
Title: 	

	STATE OF 	 )
	 )  ss.
COUNTY OF 	 )
The foregoing instrument was subscribed and sworn to before me this ______ day of _______________, 20___, by 					, as ___________________ of Saguache Solar Energy, LLC, a Delaware limited liability company.
Witness my hand and official seal.
	My commission expires: 			.
	_____________________________________
						Notary Public



	






Attest:
	COUNTY:

SAGUACHE COUNTY, COLORADO


By: 	
Name: 	
Title: 	


	County Clerk


By: 						
Name: 					

Approved as to form:

					
Name: 					
Title: 					
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EXHIBIT A

Description of Project Site


PURSUANT TO REAL ESTATE PURCHASE OPTION AGREEMENT
PROPERTY OF WIJAYA COLORADO, LLC

ALL IN TOWNSHIP 41 NORTH, RANGE 9 EAST, N.M.P.M. COUNTY OF SAGUACHE, STATE OF COLORADO

NW-1/4 and SW-1/4 of Section 16 (~320 acres)


PURSUANT TO REAL ESTATE PURCHASE OPTION AGREEMENT
PROPERTY OF SKYLINE LAND COMPANY, LLC

ALL IN TOWNSHIP 41 NORTH, RANGE 9 EAST, N.M.P.M. COUNTY OF SAGUACHE, STATE OF COLORADO

Section 3:  All (~640 acres)

Section 10:  N-1/2 (~320 acres)

Section 17:  All (~640 acres)


PURSUANT TO REAL ESTATE PURCHASE OPTION AGREEMENT
PROPERTY OF SAM INVESTMENTS, INC., 
ERNEST MYERS AND VIRGINIA MYERS

Ernest M. Myers and Virginia K. Myers

ALL IN TOWNSHIP 41 NORTH, RANGE 9 EAST, N.M.P.M. COUNTY OF SAGUACHE, STATE OF COLORADO

E-1/2 of SE-1/4 of Section 7 (~80 acres)

SW-1/4, S-1/2 of NW-1/4, and S-1/2 of NE-1/4 of Section 8 (~320 acres)

SAM Investment, Inc.

ALL IN TOWNSHIP 41 NORTH, RANGE 9 EAST, N.M.P.M. COUNTY OF SAGUACHE, STATE OF COLORADO

SE-1/4 of Section 8 (~160 acres)

All of Section 4 (~640 acres)

All of Section 9 (~640 acres)

E-1/2 of NE-1/4, and NE-1/4 of SE-1/4 of Section 18 (~120 acres)



REAL ESTATE PURCHASE OPTION AGREEMENT
PROPERTY OF MOUNTAIN COAST ENTERPRISES, LLC

ALL IN TOWNSHIP 41 NORTH, RANGE 9 EAST, N.M.P.M. COUNTY OF SAGUACHE, STATE OF COLORADO

S-1/2 of Section 10 (~320 acres)



A-2

EXHIBIT B

County Road Improvement Design Standards



































B-1

EXHIBIT C

Road Access Permit Form


C-1

EXHIBIT D

Overweight Vehicle Permit Form
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